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P-ROCEEDI-NGS
2:08 p.m
CHAl RPERSON M TTEN:  Good afternoon, |adies and
gent | enen. This is the regular public neeting of The Zoning
Commission of the District of Colunbia for Mnday, March 11,
2002. M/ name is Carol Mtten. Joining ne are Vice Chairnan,

Ant hony Hood, and representing the Architect of the Capitol today

we have both Herb Franklin and Peter May. Representing the
National Park Service is John Parsons. Conmi ssi oner Hannaham
will be joining us in a noment.

First let ne apologize for the late start today.
W spent sone inportant time in an executive session fram ng sone
of the issues that we will be discussing today.

Id like to begin by just revising the agenda a bit
to facilitate M. Franklingds attendance here today on this one
case which under the consent calendar letter B which is Zoning
Commi ssion Case No. 00-36CP which is the American University -
Motions to Reconsider. Werll take that up first if there are no
other prelimnary natters.

M. Bastida, is there anything el se?

MR BASTI DA: Madane Chairperson, the Staff has no
prelimnary matters. Thank you.

CHAI RPERSON M TTEN.  Thank you, M. Bastida. So we
will goright to the AU case. M. Bastida.

MR BASTI DA The Staff has provided all the
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notions for reconsideration and requests that the Conm ssion nake
a decision. The Staff would like to clarify that the Conm ssion
has adnmitted into the record all the late filings. Thank you.

CHAI RPERSON M TTEN: I just wanted to clarify
sonet hi ng. | believe welre going to take up now as a deferred
item the various notions that were provided by M. EHIliott on
behal f of the neighborhood groups and then responses from the
uni versity.

These were requests to adnit additional information
into the record and | would nove that we accept the all these
additional filings for our consideration.

MR HOOD:  Second.

CHAI RPERSON M TTEN:  Any di scussi on?

(No response.)

CHAI RPERSON M TTEN:  So the notion is to accept the
various filings in the AU canpus plan matter. Al those in favor
pl ease say Aye.

MEMBERS: (In unison.) Aye.

CHAI RPERSON M TTEN:  Those opposed pl ease say no.

(No response.)

CHAl RPERSON M TTEN. M. Basti da.

MR BASTIDA: The Staff will record the record four
to zero. M. Mtten nmoved and M. Hood seconded and M. Parsons
and M. Franklin voting on the affirmative. M. Hannaham not

voting not having heard the case.
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CHAI RPERSON M TTEN:  Thank you. Now what we have
before us is two notions for reconsideration. One is from the
Tenl ey Canpus Nei ghbors Associ ati on. Let()s take that up first.
VW have --

MR FRANKLIN:  Madanme Chair.

CHAI RPERSON M TTEN:  Yes.

MR FRANKLI N Before we preceded, could | just
nmake a statenent for the record?

CHAI RPERSON M TTEN: Pl ease do.

MR FRANKLIN. This is to clarify for the records
that 1Om participating pursuant to a specific witten del egation
of authority from Architect of the Capitol to permt nme to
resolve matters on which | previously sat or participated.

CHAI RPERSON M TTEN: Thank you. Let(s take these
up separately. W have the notion from the Tenley Canpus
Nei ghbors Association for reconsideration. W also have the
response from the University to that notion. Thoughts from the
Conmi ssi on.

MR HOOD: Madanme Chair, when you asked for
thoughts to see whether we wanted a notion to approve the
reconsideration, is that what you are asking for or just
di scussi on?

CHAI RPERSON M TTEN: W have notion before us from
and I0m just trying to isolate this so we can take up these

matters separately the Tenley Canpus Neighbors Association to
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reconsider our orders specifically as it relates to the Tenley
Canpus. They object to our characterization of circunstances and
various findings of fact. They are of view that we did not give
great weight to ANC 3-E and the Tenley neighbors did not have
adequate opportunity to participate in the canpus plan
negoti ati ons.

MR HOOD: Madame Chair, | believe that when we
found out that they were not notified I think we went to an extra
hearing | believe, | recall. I may not be fully correct. I
t hought we accommodated themfairly well.

As far as not giving the ANC 3-E great weight, |
think we did. W deliberated extensively. W particularly went
through specific itenms individually. | would be opposed to it.

CHAl RPERSON M TTEN:  Any ot hers?

MR PARSONS: | agree with M. Hood and woul d nove
that we deny this notion.

MR FRANKLI N Second.

CHAl RPERSON M TTEN. Al right. W have a notion
and a second to deny Tenley Campus Neighbors Association notion
to reconsider the AU canpus plan order. Any further discussion?

(No response.)

CHAI RPERSON M TTEN:  All those in favor please say
aye.

MEMBERS:  Aye.

CHAI RPERSON M TTEN:  Those opposed pl ease say no.
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CHAl RPERSON M TTEN. M. Basti da.

MR BASTIDA: Just for the record. M. Hood was
the one who seconded the notion.

CHAI RPERSON M TTEN: M. Franklin.

MR BASTIDA: M. Franklin. Thank you. The Staff
will record the vote four to zero. M. Parsons noved it. M.
Franklin seconded. M. Hood and Ms. Mtten voting in the
affirmative. M. Hannaham not voting not having heard the case.
Thank you.

CHAI RPERSON M TTEN: Thank you, M. Bastida. Now
we have before us a notion from The Nei ghborhood Association for
reconsideration of the Anerican University canpus plan order.
There are numerous issues that they raise.

I think in [arge measure the issues that are raised
by the Nei ghborhood Associations if you recall M. EIliott had
asked if a draft order could be circulated among the parties for
their conmments. I think that they took the opportunity now to
give us their comrents. A few of those comrents | think deserve
further consideration on our part in order to clarify the order.

The issue related to the bleachers there is |
believe an error in our order. This is on page 28 in the first
full paragraph relating to project ¢ with the reduction in the
size of the bleachers to 250 seats and with their construction on

the ground arranged in three horizontal rows facing the canpus
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rather than the nearby houses. | recall from our discussions and
our deliberation and also as reflected in the conditions of the
order that these three rows of bleachers wll be facing the
houses albeit at a distance but not facing the canpus. That was
our intention. So this is just an inconsistency with the
governing part of the order that | think bears correction

Two other itens where the University in their
response articulate their conmtnent to do two things. One is to
chain the old Wstern Road and prohibit certain vehicular traffic
and two is not to install gate controls on the entrances of the
parking garages that have access off of Massachusetts and
Nebr aska Avenues.

| think rather than have the assunption that the
University would conply with our intentions there and certainly |
don(t think they have any objections to it and itros certainly
their commitnent that the order would appropriately be nodified
to just incorporate those provisions.

MR FRANKLI N: Madane Chair, as | recall | think
the paraneter fence falls in the sane category of assunptions
that probably ought to be explicitly addressed.

CHAI RPERSON M TTEN:  Yes.

MR PARSONS: So that sounded |like a notion

CHAl RPERSON M TTEN:  The notion would be to grant
in part the notion for reconsideration of Oder Nunber 949 to

nodi fy the |anguage on page 28 as it relates to the bl eachers and
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to incorporate the provisions that the University will chain the
old Wstern Road and prohibit certain vehicular traffic. Al so
that they will not install gate controls on the parking garages

with entrances from Massachusetts or Nebraska Avenues. Then, M.
Franklin, could you just piggyback the |ast one since | am having

trouble finding the parameter fence?

MR FRANKLI N: I doniit think any problem because
itos not in the order as such. But it was the subject of
correspondence and possibly testinony. I think it was nostly

correspondence where the University agreed that they would be
mai ntai ning the parameter fence which was created pursuant to the
1989 order.

CHAI RPERSON M TTEN: R ght . M. Parsons has
provi ded the | anguage from here which is that the University wll
mai ntain the parameter fence and gates adjoining the residential
nei ghborhoods and <continue to provide access <cards for
nei ghboring residents in accordance with past practice.

So | would nove that we grant the notion for
reconsideration as it relates to those itenms and deny on all
ot her issues.

MR FRANKLI N Second.

MR HOOD: Questi on. I was wondering if we also
could look at the liaison issue and unfortunately, WNadane Chair,
| dont have the order in front of nme.

CHAl RPERSON M TTEN:  Here.
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MR HOOD: If you could just bear with ne one
second. | don(t know how ny other colleagues feel but it seens
to be of expressingly interest of not necessarily designated or
l[imted to the specific organizations which have already from a
comuni ty standpoint have done the dialogue thus far. | would be
in favor of naybe adding sone of these lists so they can create
the liaison comittee with also but not limted to just these
nanes here that | see in front of ne that were submtted in the
notion for reconsideration.

I think some of these ANC 3-D, 3-E, Spring Valley
West | dongt know if we should necessarily name them but | would
be in favor of namng sone but not just limt it to that specific
group because sone people in the neighborhood donit even
participate in any of those groups at all. I think that would
give thema source to start wth.

CHAI RPERSON M TTEN: How would you if we were to
anend the notion to include that want that to be articul ated

MR HOOD: | guess to say {inclusive of but not
[imted to.O | donCt want to get really into too nmuch of it. |
guess maybe | shoul dn(t have opened ny nmouth. But anyway ANC 3-
D, ANC 3-E The Spring Valley Westly Heights Gtizens
Associ ation, The American University -- G tizen Association, The
Fort Gain Citizen Association, Neighbors for Liberal Comuniti es,
The Spring Valley Court Citizen Associations, The Tenley Canpus

Nei ghbor Association, The Wstover Place G tizen Association but
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it(s not necessarily saying that you would have to have soneone

from every specific group but a representation should be there.

Right nowit is open ended and it(s like a good faith effort. It

may not even happen.

CHAl RPERSON M TTEN: How about if

we were just

craft that where nenbers of those groups but not exclusively

those groups would be invited to participate on the Iiaison

comittee. Then there is no requirenent on anyonells part to

participate. Wat we dont want to do is to hold the University

accountabl e for the actions of another group.

MR HOOD: Thatis fine.

CHAI RPERSON M TTEN. Al right. If we include that

as nenbers of those comunity groups wll be invited to

participate in the liaison conmttee, | would accept that as a

friendly anendnent. M. Franklin as a second.
MR FRANKLIN.  Well, you didnit Iist

owners on Sedgwi ck Street who are a separate group.

the property

| frankly am

inclined to leave things as they are because | think they wll

fall into place in an good faith effort which |I assune wll take

pl ace.

The mnute that you start namng

groups youre

going to onmit one and there may be some new groups that wll be

created two years from now that is not in the
sonebody will get up and say that they werenit liste

MR HOOD: Thatris what | was saying,
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when | said [but not limted to.[ I can go along with your
rationale. | will withdraw ny statenent, Madane Chair.
CHAI RPERSON M TTEN: Al right. Any ot her

di scussi on on the notion?

MR PARSONS: No.

CHAI RPERSON M TTEN.  So the notion is to grant in
part and deny in part the notion from the Neighborhood
Associ ations for reconsideration. Al those in favor please say
aye.

MEMBERS: Aye.

CHAI RPERSON M TTEN:  Those opposed pl ease say no.

(No response.)

CHAl RPERSON M TTEN. M. Basti da.

MR BASTIDA: The Staff will record the vote four
to zero. M. Mtten noving and M. Franklin second. M. Parson
and M. Hood voting on the affirmative. M. Hannaham not voting
not having participated on the case. Thank you.

CHAl RPERSON M TTEN.  Thank you, M. Bastida. Thank
you for joining us today, M. Franklin. Good to see you.

MR FRANKLIN: Al ways a pl easure.

CHAl RPERSON M TTEN Could someone ask M.
Hannahamto join us?

(Pause.)

CHAI RPERSON M TTEN:  Let the record reflect that we

have now been joined by Conm ssioner Hannaham  WeCll go back to
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where we were on our agenda and take up the action on the
mnutes. M. Bastida.

MR BASTI DA: The Staff requests that the
Commi ssion take action on the draft of the neeting mnutes of

February 11, 2002.

CHAl RPERSON M TTEN. | wasn(it here but | did have a
question as | was reading through the ninutes. Just  for
clarification, on page 3 under the Waterside Mall case. It says

that [Mice Chairman Hood specified this matter to be a rule
making.0 | guess | would thought that should a contested case.
| just want to clarify that.

MR BERGSTEIN: | think that was a tax amendnent.

MR BASTIDA: ItOs a tax amendnent. It is a rule
maki ng case.

CHAI RPERSON M TTEN:  Ch, it[s a tax --

MR HOCOD: | m just separating ny notes, MNadame
Chair. D d you get an answer?

CHAl RPERSON M TTEN: Yes. | would entertain a
notion to approve the mnutes of February 11, 2002.

MR PARSONS: So noved.

MR HANNAHAM  Second.

CHAl RPERSON M TTEN. Al right. W have a notion
and a second to approve the minutes of February 11, 2002. Al
those in favor please say aye.

MEMBERS:  Aye.
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CHAI RPERSON M TTEN.  Those opposed pl ease say no.

(No response.)

CHAl RPERSON M TTEN: M. Bastida. | would like to
be recorded as not voting not having attended the neeting.

MR BASTI DA Thank you, Madane Chairperson. The
vote will be four to zero to one. M. Parson noving and M.
Hannaham second it. M. My and M. Hood voting affirmative.

Ms. Mtten not voting not being present at the neeting. Thank

you.

CHAI RPERSON M TTEN:  Thank you.

MR HOOD: Madane Chair, | think M. Hannaham
seconded it. | didnt even have ny mke on so | know | didnt
second it.

MR BASTI DA: | stand corrected. Thank you, M.
Hood.

CHAl RPERSON M TTEN:  Thank you. W[l nove to the
nonthly status report by the Ofice of Planning. M. M¢Carthy.

M5.  MCCARTHY: Thank you, WMadanme Chair. I Om
passing out a revised version of the Ofice of Planning status
report to update you on sone |ast mnute changes on sone of the
proj ects. So let me just briefly go down and highlight a few
cases.

VW will hear today from M. MGCettigan about the
proposed setdown for East Capital Dwellings. There are three

cases listed as April cases. Those are all related, Buzzard
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Point and the extension of the Capitol Point PUD and the Florida
Rock PUD.

For the two individual PUDs, we are still working
with the applicants on what nmay be some design or other
nodi fications to the projects that would considered as part of
the extension. W expect to bring that back to the Conmi ssion at
the April meeting for action on all three of those itens.

Two hundred Case Street the applicant has agreed
with us that what they were proposing was not just an extension
but was in fact a nodification of the PUD. They have indicated
that they are going to submt a application for mnor
nodi fi cation.

For the antenna towers, we believe that we are
nearing the end in attenpting to work with the task force and
arrive at consensus on the antenna tower regulations. Ms.
Steingasser is here who is project nanager for that if you have
any nore detail questions.

Wth regard to the PUD nodifications and transfers
of devel opment rights from historic churches which is listed at
the bottom of the second page, both of those the conmm ssion has
agreed to do round tables. The Ofice of Pl anning has prepared
the first draft of white papers that would be used as a basis of
di scussion on those. So we are just finishing the revisions on
that and then we will work with the Ofice of Zoning staff on

getting a date established for the round tables and a list of
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invitations or a way of getting word out for attending both of
those round tabl es.

Just some updates on the second page. The concrete

pl ant tax anmendnent. You adopted it on the energency basis and
you set it down for a public hearing. That is waiting to be
schedul ed. Basically the sanme status | think on all of these.

The projects have been accepted for setdown and the are just
waiting for a hearing.

For concrete plan United House of Prayer, East
Capitol Dwelling, senior housing, recreation centers, Wterside
M1l Tax Anmendnent. Then in the nei ghborhood servicing retail,
thatJs been setdown and we know that we are waiting for the
transportation study for a prehearing statenent on that and
Trenton Terrace PUD and the PUD for assisted living or elderly
housi ng at North Capitol and R ggs Road.

Then | think that the rest of the cases are pretty
much self explanatory. I1d be happy to answer any questions on
those itens.

CHAI RPERSON M TTEN:  Thank you. Any questions from
the Conmission for the Ofice of Planning. | would just like to
take this opportunity to say as it relates to the cases that are
on for April because we only have four conmissioners on those
cases specifically on Buzzard Point. Wire having trouble
schedul i ng everybody to sit down at the sane place for having a

nmeet i ng.
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Itos clear that all of the conmi ssioners cannot
attend our regularly scheduled neeting date for the Apri
neeting. The April meeting will be reschedul ed but at the nmoment
| cantt say until when. W have not set the date but it will be
a date that is after the regularly scheduled for our Apri
neeti ng. So just to put people on alert that there will be a
change on the neeting date for April.

Thank you, Ms. McCarthy. The next itemis hearing
action Zoning Conm ssion Case Nunber 02-05, the New East Capitol
PUD and Map Anendnent, Part 2. Is M. MCettigan going to nmake
the presentation?

MR MOGETTI GAN: Yes, Madame Chair. Good
af t er noon. M/ nane is David MGettigan from the Ofice of
Planning. The application before you is for the rest of the East
Capitol devel opnent. The application is for part of a Hope 6
project to redevelopnent three former public housing projects.
The overall project wll provide 550 wunits in a variety of
housi ng types, a commercial center with a grocery store, retail
and office space, a community center and a day care center.

The project contains five major conponents: t he
senior apartnment building which we set down |ast neeting; the
comunity center and day care center building which is at the
sout heast corner of 56th Place, Southeast and East Capitol
Street, two uses in one conbined building; a four story apartment

bui I ding which is at the southwest corner of Southern Avenue and
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East Capitol; the commercial center with is on the north side of
East Capitol and occupies the entire site frontage along East
Capitol; and the renai nder of the devel opnent is residential and
itds going to have a variety of housing types.

The majority of the existing site was devel oped in
sort of super block design containing a series of short cul-de-
sacs running by through streets. This design along with a |arge
concentration of public housing created a problematic urban
design for the site. The new design proposes a nore traditional
grid design with honmes close to the street and where possible

all eys to provide necessary service access.

The design will be providing the mxed uses of
comercial center. It hopes to have a grocery story and sone
offi ce space. The residential offerings will have a range of

styles and affordability including the 120 wunit Ilow rise
apartnments, 102 townhouses, 92 sem -detached houses, 15 single
fanm |y detached houses and nine four-unit grand houses.

The application is going to be a Stage One. \Werll
conme back later with a State Two. The Ofice of Planning is
recommending that we set the stage down one for Stage One plan
unit devel opnent. Sone additional work we wll see from the
applicant are going to be some nore detailed lot lines and
building pad locations so evaluate conpliance with the zoning
regul ati ons.

A list of uses that will prohibited in the retail
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center which will be worked out with the comunity. The zoning
of the commercial conmponent we would like to leave up to sone
nore negotiation whether C2A or C2B is nost appropriate. There
will be sone continued discussion about the retail design to make
sure it conpliments the area and fits in with the community.

Further evaluation of the community center in
particular with regards to the location of the |oading space.
Sone additional refinement of the design of the multi-famly
apartnment and refinenent of the design for the community center.
Il take any questions.

CHAI RPERSON M TTEN: Thank you. | just want to
note for the record that we have received the revised zoning map
amendnment application form that nodifies the request by the
applicant for rezoning for the commercial conponent to C2-B

i nstead of C 3-A

MR ALTMAN: Madane Chairperson, | just wanted to
add a couple of coments about this. Weve been working very
closely to bring this to you today. Wve been working very

closely with the Housing Authority as well as with the community
and the devel oper to bring the set down report forward. A |lot of
work on site planning issues that has preceded this literally for
the past eight or nine nonths of very intensive work and a | ot of
community nmeetings to bring forward sonmething thatis both
inmportant in terns of the service that it will provide to east of

the river and as part of the Hope 6, grocery store, neighborhood
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service, the housing community center and putting a design back
together that integrates this part of the nei ghborhood as opposed
to the way any of these projects have been designed before |
think as David McGettigan alluded to.

Also sone of the things that were in the site
pl anning before that we worked with them very closely on. For
exanpl e there have been discussion earlier of gas station or
di scussion earlier about fast food restaurants as part of the
grocery store area and part of the commercial conplex. Through a
ot of discussion and flexibility on the part of both the Housing
Aut hority and the developer we were able to create | think a
better site plan that elimnated those conponents which were
problematic for the community and in a way didnt neet the
comunity goals, neet planning goals and bring this before you
today to set it down for public hearing.

CHAI RPERSON M TTEN:  Thank you. Any questions for
the O fice of Planning? M. Parsons.

MR PARSONS: I think we talked about this
previ ously. I Om concerned about the R 5-A on the north side of
East Capitol Street and the environnental concern over the storm
water and its inpact on Watts Branch. In the February 6 neno,
you highlighted that not directly but tal ked about the need to
correct infrastructure problens. I would hope youd referred
this to the Department of Recreation. |[mgoing to be looking in

the hearing for a pretty specific proposal for how we are going
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to retain the storm water and enhance this tributary to the
Anacosta rather than its current situation. Mybe you are doing
that already but iti(is not referenced in your March 1 report.

MR MOGETTI GAN There has been sone restoration
work on the Watts Branch as separate fromthis application. That
will continue. It certainly is inmportant how they handle the
storm wat er managenment and preservation of that stream That is
good information that they shoul d provide.

MR PARSONS: kay. Thank you.

MR HOOD: Madane Chair, | just have a question.
M. MCettigan, on page 10 of your report you nention that there
has been some outreach to ANC 7-C and 7-E. But | know in nost
public housing establishnments, they have what is called a tenant
association. | was wondering were they involved with the talks.
If not, then maybe they need to be included.

MR MCGETTI GAN. They have been involved all al ong
with nunerous neetings and actually nore involved than the ANC in
the devel opnent.

MR HOOD: Sounds good. Thank you.

MR ALTMAN | also believe and correct nme if ICm
wong and a representative from the Housing Authority is here
that a steering conmttee has been set up. I think they were
already neeting |last week and have representatives to go through
all work on the design issues and take this project forward to

i mpl enent ati on.
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(D scussion from soneone in back of room)

CHAI RPERSON M TTEN.  Sir, if you are going to speak
which we just as soon you not at a public nmeeting, | think M.
Altman has captured it. Thank you.

MR ALTMAN.  Thank you.

CHAI RPERSON M TTEN: Any other questions for the
Ofice of Planning. M. Muy.

MR MNAY: Your report mentions specifically what
you will continue to work with the applicant on and what shoul d
be provided in ternms of the first bullet point, the nore detailed
lot lines, the building pad locates to allow OP to insure
conpliance wth the zoning requirenents. IOm particularly
interested in that because the information that we have on this
proj ect weeding through the particulars of what is occurring with
each of the different building types in terms of the fit of the
buil ding to the zoning.

It seens there are a nunber of areas where there is
sonething of a mismatch. It also nakes ne wonder whether the
right zoning is being requested or whether there is some logic
that |m not seeing. | Om hoping that iti(s logic that |m not
seeing sinply because there isnit a lot of infornmation here.

If you look at sonme of where the lot wdths
required are 30 feet but the applicant is proposing 22 feet and
we know there is going to have to a variance for side yards.

When you add all those pieces up it seens |ike something isnit
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quite working the way it is.

If we get nore information that m ght becone clear
to ne. It just seened like there were sonme misfits there. I Om
particularly interested in the side yard issues because it seens
like there mght be a lot of themwth the zoning the way it(is
bei ng suggest ed.

V5. MCCARTHY: And thats exactly what we had in
m nd. That as we know from the past two Hope 6 applications,
sonetines you do need to request flexibility in terns of rear
years and side yards but it[is inportant that those be listed in
detail so that Conmission has that information available before
they decide on the Stage 2 PUD. That is one reason why it nakes
sense to stage this as Stage One and Stage Two.

MR MAY: Thank you.

CHAI RPERSON M TTEN: Any other questions for the
Ofice of Planning? Al right. W have a request before us to
set down Zoning Conmi ssion Case MNunber 02-05 which is a first
stage PUD application for public hearing.

MR HOOD: So noved, Madane Chair.

CHAI RPERSON M TTEN: Second. Any  further
di scussion? Al those in favor, please say aye.

M5. MCCARTHY: Madane Chair, could | just remnd
you about the C2-A and G 2-B being set down in the alternative
for that. If the Commission could put that in its set down

request.
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CHAI RPERSON M TTEN:  Yes. Let ne just back peddle
here for one nonent and ask M. Hood if he would --

MR HOOD: | will wthdraw nmy notion.

CHAI RPERSON M TTEN: Lets just ask if you would
nodify the notion to include advertising the G2-A and G 2-B in
the alternative for the comrercial.

MR HOOD: | sure wll. No probl em I owill
include that in ny notion.

CHAI RPERSON M TTEN.  Thank you.

MR HOCD: | was going to take it off the table and
then put it back on but thats fine.

CHAI RPERSON M TTEN: Ckay. And | would second
that. So nowis there any further discussion?

Al those in favor pl ease say aye.

COW SSI ONERS:  Aye.

CHAI RPERSON M TTEN: Al those opposed pl ease say
no.

(No response.)

CHAI RPERSON M TTEN: M. Basti da.

MR BASTIDA: The Staff will record the vote five
to zero. M. Hood noving in. Ms. Mtten second it. M. My,
M. Parsons and M. Hannaham voting on the affirmative. Thank
you.

CHAI RPERSON M TTEN: Thank you, M. Bastida. Now

nmoving to proposed action Zoning Conm ssion Case Nunber 01-13C
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the | M= PUD.

MR BASTIDA: The Staff has provided you with all
what was submitted in the record. The Commi ssion has accepted
into the record the late filing. The Staff requests that the
Conmmi ssion take an action on the proposed | M= buil ding project.

CHAI RPERSON M TTEN.  Thank you, M. Bastida. And
just perhaps to anplify what you just said, in executive session
we accepted the late filing by ANC 2-A of their proposed findings
of fact and conclusions of law and we accepted the letter from
Chi ef Ransey clarifying the police departnent(js position.

Just to begin by laying out the general matters for
our di scussion. What (s being proposed is a rezoning from G3-C
to G4 for the site for the | M Headquarters Il. And the large
issues to be decided are issues related to design, to security
and then perhaps the nost contentious matter is the adequacy of
the amenities.

Il begin by asking the Commission just to get a
di scussion going if they have any concerns related to design.
That would include the massing and the facade design, street
scape al ong Pennsyl vani a Avenue or the |oading and parking garage
ent rance. Any of those issues that any of the Conmi ssioners
woul d i ke to discuss. M. My.

MR MAY: | would like to just say that | think the
design of the building overall has inproved and would be a

wel cone addition to that stretch of Pennsylvania Avenue. Wth
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regard to sone of the particulars | think there nay be sone room
for refinenent. But | dont see any need for any najor
nodi fications with regard to what the applicant has proposed.

CHAI RPERSON M TTEN. | would agree with you. Wen
| first saw the design of the building and |(m not as
esthetically sensitive perhaps as an architect but | wasn(it
particularly keen on the design of the building and | have cone
to with the changes that have been nade like it very nuch. I
appreci ate the nodifications that have been nade to the design.

Let nme just nention one specific design issue that
has come up for sone of the community folks which is perhaps
letris get a little discussion from the Commission on this the
| ocation of the |oading dock and parking garage entrance on 20th
Street versus H Street. Al so there was some suggestions that
perhaps the proffered restriction on the |oading dock usage
shoul d be expanded from just being exclusively for the a.m rush
hour to the p.m rush hour as well. Any thoughts from the
Conmi ssi on on those issues?

MR HOOD: Madane Chair, pertaining to the |oading
dock, | believe we have correspondence from D Dot stating that
they concl uded the optimum street would be 20th Street.

CHAl RPERSCN M TTEN:  Yes.

MR HOOD: Ckay.

CHAI RPERSON M TTEN: And the reasoning is pretty

conpelling which is just that H Street is nore constrained and it
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also tends to serve nore comunity folks because it crosses the
nei ghborhood and provides nore access for residents. | think I
woul d accept the conclusions of D Dot that 20th Street is a
superior |location. Based on the traffic study that the applicant
provi ded which has not been refuted in any substantive way, |
think the restriction for the a.m rush on |oading should be
sufficient since thats when the heavy traffic is on 20th Street.
Any ot her thoughts about design before we nove on?

Al right. There are issues related to security
that have been raised throughout the discussion. W have gotten
from Chief Ransey Id say a conclusive response that MPD has no
objections to the approval of Headquarters Il. | know there was
on going concern that there should be sone kind of Federal
review. M. Hood.

MR HOCD: Madane Chair, this response
unfortunately that we got previously about an hour or so ago as
far as |m concerned from Chi ef Ransey is unacceptabl e. | have
serious problens with what | see here in front of me.

I will tell you to the argument of what is a
nonjurisdiction and what is not. In our regulations the
eval uation standards in 2403.3 they inpact the project on the
sur r oundi ng. Unl ess soneone of a legal mnd can me tell ne of
the difference I think this is significant. The response that |
got from Chi ef Ramsey does not satisfy ne to that point.

CHAl RPERSON M TTEN: And relevant to what the
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applicant is proposing for this project, how would you like us to
proceed as it relates to security issues?

MR HOOD: | think that now donit get ne wong the
project is a good project but I think that what the citizens that
are surrounding that area are concerned about is their safety.
Il go back again to our charge which is to protect the safety
and health of the residents of the city. Also | saw a lot of
correspondence what(s a nonjurisdiction and what is not.

But | was ask the applicant who is listening to
also look at 2403.3. It says again [(the inpact of the project on
the surrounding area and upon the operation of city services and
facilities should not be found to be unacceptable.(] | believe
that goes along with the whole piece of the project. You can(t
separate it. 2403. 3.

Now I will tell you that IDmnot a security expert.
Im just looking for something that will assure the fol ks of
concern that not necessarily saying that something wonit happen
because we can(t safeguard fromthat but saying that this is what
nmeasurenments we have in place. This is an okay facility. W can
assure you that you are safe.

| think thatiis what the people are looking for. |
may be wong but thatgs the inpression | got.

Now to offer a renmedy. Anthony Hood does not have one. That(s
why | was basically depending on | ooking at the police departnent

to cone up with some conclusions or sone type of analysis that
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will nmake ne feel confident in voting in favor of this project.

CHAI RPERSON M TTEN. Al right. M. Parsons.

MR PARSONS: I think we need to talk about this
because this is a city of denonstrations whether we like it or
not . | think that what the netropolitan police departnment is
telling us is they wll protect the citizens of this city.
That s their mssion.

O course they wll be another one of these
nmeetings on April 11 as you probably know. And werll be able to
see in a couple of weeks whether thatiis true. But | think
al though disruptive the last demonstration they proved that they
could handle it. The last denonstration having to do with the
| M- Wrld Bank. So Im not sure what you would have us do.
Certainly we canfit tell themto neet in Reston somewhere.

| mean | think it is outside our jurisdiction. I
donit know what renedy we could find wthin a zoning parlance if
you wWill to say put in the order you can't neet here.

MR HOCD: I guess what I10Om looking for is
sonething a little nore than just a subordinate made a decision
and he was the subordinate and |(m the official. | guess |[m
| ooki ng for something that we can put in the record so that | can
feel confident that when | go home at night and go to sleep that
| know that welve done the best we possibly can do and the record
is sufficient.

As far as Im concerned this is in inconplete
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record with what | see here in front of ne about a subordinate
official concerning the case and his recommendations that are
contained in the letter represent a personal opinion and not the
departmentJs official position.

MR PARSONS: Well, | agree with the subordinatefs
opinion. That(s exactly what the chief should do. | nean what
he(’s saying is | think we ought to meet in another jurisdiction.
He doesnt have the right as a police officer to say that. He
can. He signed it. But it deserved to be reversed. He didnrt
give us any solution other than to say | don(t think you ought to
be neeting here.

MR HOOD: But here, M. Parsons, you have that
commander of that district saying one thing. Now heds the
comander . Hel('s running the operations out of that district.
The chief is downtown. He(ls com ng back and he reversed it. But
that just shows you how the hierarchy works.

| just will say again that | have a concern and it
may not be legally correct but | disagree with us not being on
jurisdiction. Wen | look at 2403.3 in our regulations. I can
read the inpact of the project on the surrounding area. Until |
get sone sufficient information on the netropolitan police
department report other than sonmebody just witing a letter and
sending it over here about a subordinate then | dont feel
confident in voting for this. | hate to do because | think it is

a fairly decent project but we need sonmething better for the
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file.

CHAI RPERSON M TTEN: Let(s let M. My get in on
this.

MR MAY: Thank you. I0d like to further nuddy the
waters by agreeing with both of you on certain points. First of
all 1 would agree with Commi ssioner Hood that this is a natter of
in a certain sense in our jurisdiction. |If we were talking about
introducing a use to the neighborhood or a project to the
nei ghbor hood that would increase the threat sonehow to the people
of that neighborhood, then we would certainly have to consider
that matter and whether we woul d approve the application.

In this circumstance, what we are in effect doing
is looking at an addition to an existing use. | nean it[(is a new
ot and a new building but the existing use and the inpact that
the operation of the IM- already has on that neighborhood is
al ready there. And it(s going to stay there as far as we know
regardl ess of whether this project goes ahead.

If anything we may be giving the police, IM and
everybody else that is involved in security the opportunity to
improve the operation by inmproving the neeting facility or
putting it on Pennsylvania Avenue instead of a block off into the
nei ghbor hood. | agree with you, Anthony, that it would be nice
to know nmore analytically about the relative threat whether it
goes down or up by this. But itds existing and itds not going to

change because of this project.
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CHAl RPERSON M TTEN:  Thank you, M. Muy. Just to
perhaps follow on. The enphasis in 2403.3 does focus on the
inmpact of the project and the project in this case is the
headquarters to project. There hasnt been anything in the

record that shows there is a relationship between the

Headquarters |l building and the annual neetings. And if
Headquarters |l hasnt existed and the annual neetings cone to
Washi ngt on.

| agree. The responses that we got right along

fromthe police departnent were not very substantive but they are
the ones charged with mtigating any unacceptable consequence
that relates to public safety. The highest authority while it(s
not a particularly substantive response has said we don't have an
obj ecti on. So absent both showing that there is sone
rel ati onship between Headquarters Il to the annual neetings and
sone security authority telling us that in fact the police caniit
mtigate any issues related to safety, | think that based what is
on the record we would have to accept the police departnent(is
position. ThatCs ny view on security. Any other thoughts from
t he Conmi ssion before we nove on to anot her subject?

Perhaps the largest subject in this case which is
the adequacy of the anenities. 101 just begin by sunmarizing a
di scussion that went on both through witten subm ssions and at
the hearing as to what if any the degree of zoning relief being

requested by the applicant in this case.
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| believe that itris the applicant(is position that
thereds in effect little if any relief being requested because of
many of the surrounding properties not all are either zoned G4
or developed or able to be developed to densities that
approximate G 4. Gven the generalized |and use nmap designation
for the subject property of high density commercial, that G4 is
appropriate and the nmain reason for comng to the Commission with
a PUD was to enhance their confort |evel that an approval would
be forthcomng as opposed to that there would be unnecessary
bal ancing of relief with anmenities and benefits. That s one
position | think.

The other extrene of that would be that the zoning
relief being offered is in fact the full density increase fromGC
3-Cto G4 and that is the relief that is being sought along with
sone design issues. That the anenities and benefits should be
comensurate with that degree of relief.

| guess after thinking about it for quite sone tine
I think the answer is sonmeplace in the middle which is when
relief has been provided either in the form of PUD for adjacent
property or in the new downtown receiving zone for TDRs. There
are public benefits that flow from that although probably not to
the degree that the density increase fromsix and a half FAR to
ten woul d suggest. I think that itds in that context that we
have to do the judging, balancing and reconciling of the relief

requested with the benefits being offered.
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As background and a little bit of nmy own opinion,
ICll ask if any of the Conmissioners have concerns or conments
regardi ng the adequacy of the amenities in this case. Both West
End G tizens and ANC believe that the anenities are inadequate.

MR PARSONS: I wanted to talk about and | donrt
have ny notes so | need help this issue of whether the facade and
wat er feature has dropped in value by two mllion dollars or not.

Does anybody el se have a idea? | was reading fromthe Wst End
Citizens] proposed findings on 43 wunder the |IM anenities
package.

CHAI RPERSON M TTEN:  Just let us catch up with you.

MR PARSONS: What they were saying originally
proffered facade and water feature was $3,244,364 and in their
January subnission which is the current submssion they are at
$1, 205, 886. Theyrre suggesting that they are $2,000,000 short
and that noney shoul d be back on the table.

| didnt have handy over the weekend ny notes from
the original submssion. Imputting everybody on the spot.

CHAI RPERSON M TTEN:  First let me just clarify that
what you are naking reference to is the proposed findings of fact
and concl usions of |aw fromthe ANC

MR, PARSONS: [Cm sorry.

CHAI RPERSON M TTEN:  That (s what was faxed to us on
Friday. |It{s nunber 43 on page 9.

MR PARSONS: But --
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CHAI RPERSON M TTEN:  Just bear with us and we wll
hel p you. Ckay the explanation for it if that{is what you are
looking for is on the first page of a post hearing subm ssion by
the applicant February 14, 2002. They give an updated |ist of
the project anenities and benefits.

In sone text that goes with it, it says that this
is updated Ilisting. This updated information reflects revised
nunbers for the facade prem um based on calculations from the
nost current drawings and construction estimates which indicate
| ower overall cost for the facade and renmoval of the security
cost premiumfor blast resistant glass.

I think that in the discussions wth perhaps
soneone testifying for the ANC they had asked the security cost
associated with the facade was really not a benefit to the
comunity and they wanted that elimnate fromthe cal culation. |
think thatiis why it is a significantly |ower nunber. I think
thatJs the expl anati on.

MR PARSONS: Ckay. Thank you. They have a facade
premumin here at $205 on this table attached to their annotated
aneni ties.

CHAI RPERSON M TTEN:  Yes.

MR PARSONS: There theylve |less premum for blast
resi stant gl ass.

CHAl RPERSON M TTEN:  Yes.

MR PARSONS: Less cost reduction -- estinmate. I's
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what you are saying that the facade and the water scul pture were
conbined in one figure previously at three mllion?

CHAI RPERSON M TTEN No. | think the point of it
regardl ess of how the nunbers cone about is that the ANC is
sayi ng | ook. When they originally costed this out it was $3.2
mllion. MNow it turns out that itds less than that but we still
want to hold themto the higher nunber. That(s the point of it.

MR PARSONS: Yes. And your point is that when
they took the glass and other things that couldnt even be
construed as an anenities, that(s fair.

CHAI RPERSON M TTEN:  That s what caused the nunber
to decline.

MR PARSONS: Ri ght. But they are still spending
$3,244,000 they are just not calling it an anenity.

CHAI RPERSON M TTEN:  Ri ght .

MR PARSONS: Thank you. Now that wasnit your
guestion was it?

CHAl RPERSON M TTEN No. M question was whet her
or not any of the Comm ssioners have any concerns regarding the
adequacy of the anmenities being offered.

MR PARSONS: | do not.

CHAI RPERSON M TTEN:  Ckay. Then let me just say a
few things. One is that in the applicantiis proposed findings in
fact and conclusions of |law there are nunerous econom c benefits

that are discussed and theyire discussed in sone detail at
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findings nunbers 134, 135, 136 and so on. In tal king about the
contributions that Headquarters 1l wll nake the District of
Colunbia in terns of revenue contributions to the gross state
product, |ocal spending by visitors, enployees and famly nenbers
of the enployees, it(s suggested that itrs all new noney flow ng
fromthe project.

In fact the way that this has been presented to us
is that this is a consolidation of existing offices that are
| eased from other entities and | didnt get the sense that there
is going to be a new significant influx of new enpl oyees. These
are existing enployees so this is just really reshuffling an
existing contribution that the | M nakes to the | ocal econony and
attributing it to Headquarters Il. | doniit think itrs new noney.

Al so construction spending was not quantified in
terms of the spending that wll result from construction of
Headquarters |l versus natter of right. Al though | suppose one
could assune that the PEPCO building would remain and not be
renovated so there would be no conparabl e expenditure. | donCt
think thatds a likely scenario. Welre getting a |lot of nunbers
being proffered to us that | think are actually in excess of what
will be a net gain to the city.

| have concerns about that to the extent that the
Conm ssion is just accepting that the order of nagnitude of those
benefits is that high. 1I71d also like to mention that there is a

proffer of superior |andscaping and | believe that there is an
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expendi ture attached to that.

MR PARSONS: Could we stick with the first issue?

CHAI RPERSON M TTEN:  Sure.

MR PARSONS: What Dr. Fuller was saying is as |
under st ood him herefls what they were doing in 1997. Heres what
they are doing in 2001. That there was no new noney. | didnit
take his testinmony other than having to do with construction jobs
as being any nmore than materially showi ng us what the economc
benefit of the IM- was to the city whether itiis here or in the
headquart ers. Dd you feel that these nunmbers 132 through
what ever was inplying that with this project these benefits woul d
accrue because | didnt take it that way?

CHAI RPERSON M TTEN: I0m glad to know that you
didnit take it that way. | guess | was trying to establish that
sone of the statenents perhaps that are in the findings in fact
and conclusions of Jlaw offered by the applicant that are
characterizing Dr. Fulleriis testinony are not conveying if you
understood what Dr. Fuller was saying his full sentinment.

Just to give an exanple in finding fact 135 where
it(s talking about the sources of local spending and then the
concluding sentence is [IDr. Fuller concluded that the economnic
inmpacts flowing from Headquarters |l are substantial and
constitute a net positive inpact to the District.(J | think the
suggestion there is if you read the entire paragraph they are

certainly trying --
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MR PARSONS: I think we ought to take that
sentence out of there.

CHAIRPERSON M TTEN. | guess | just wanted to
clarify --

MR PARSONS: The only jobs | saw were the 112 jobs
to care for the buildings. And that(s what it says in the next
one. It says thereds going to be 112 new jobs in retail and
caring for the building and so forth. | may have mi ssed the boat
but I think it was nice to know i nformation.

CHAI RPERSON M TTEN: I guess | just wanted to
clarify that every number that is associated with Headquarters 11
is not necessary a net benefit arising fromHeadquarters I1.

MR PARSONS: Absolutely. 1t was alnpbst as though
if they left town here woul d be the inpact.

CHAl RPERSON M TTEN:  Yes.

MR PARSONS: |n the opposite.

CHAl RPERSON M TTEN:  Thank you for clarifying that.
The issue about superior |andscaping which is approxinately
$600,000 in the applicantCs summary of benefits. I n anot her
context and this would be in finding fact 107 this is in response
to concerns fromthe comunity regarding the design of the street
scape elenents that are function in part as safety features, it
says that [Jthe Zoning Commi ssion finds that the street scape plan
does not objectionably encroach into public space. The

Commission finds that beautification inprovenents of the street
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scape within public space are typical for new devel opnent. [
| think thats true. I think that we dont have

any showing other than a statement from the applicant that this

| andscaping is in fact superior. I think it is typical for new
devel oprent . So | guess |Im not convinced that the |andscaping
i s superior.

| also just want to call out sone other areas of

concern. Sone of these have been raised by the comunity groups.

For the retail spaces at the corners, | think there needs to be
sone kind of provision that would | hesitate to say guarantee
that there will be retail occupance but werve seen and this is an
extreme case but it illustrates ny point in the nost efficient

way where in certain projects like the Arnold and Porter building
there was space set aside for a departnent store.

Now this is on a nuch snaller scale but we don(it

want the space to be set aside for retail and then never
occupi ed. W actually want this retail space that the IM is
provi di ng to be occupi ed.
I think there should be sonme kind of provision where if it
becones necessary that the rent be discounted in order to get an
occupant that it would be done. | leave that to the applicant to
devise that. Al we know is that the space will be reserved for
retailers.

| also wanted to nention that M. Hood was kind

enough to open up this zoning ordinance to Chapter 24. There is
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a requirenent in Chapter 24. Its 2403.13 that public benefits
ot her than affordabl e housing such as public facilities or public
open space nmay be located off site with two provisions. That
thereds a clear public policy relationship between the benefit
and that the off site benefit shall be located within one quarter
mle of the PUD site or within the boundaries of the ANC that
i ncl udes the PUD site.

I think we need sonme nore clarification of the
contribution to D.C. Central Kitchen that in effect the paynent
will benefit that specific geographic area thatiis required under
2403. 13.

| would say the sane about the trees and other
beautification projects. The location of the trees has been
specified but not wthstanding the fact that ANC 2A will
participate in deciding where the noney. I think we need to
specifically to tie it to the geographic area thatiis dictate by
our regul ations.

| dont know but | could ask M. Bastida this have
we yet received a copy of the first source agreenent?

MR BASTIDA: W just received it a few m nutes ago.
I can hand it out if you so w sh.

CHAl RPERSON M TTEN Pl ease. Just to summarize
what | was saying. | guess | have some concern that we need to
have some tighter controls to nake sure that the anenities that

we intend to accept will neet the requirements of the ordinance
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in terms of where they are located to the extent that they are
off site that we have sonme assurance through and | think it can
be acconplished | donit know that itris our place to devise the
mechani sm for making sure that those retail spaces get occupied.
Also | have a concern that the |andscaping anenity is actually
not in fact superior to nmatter of right. 0l leave it to the

ot her Conmi ssioners to state any concerns that they may have.

MR HOCD: Madanme Chair, | just have a concern in
the conclusions of |aw 102. | think that should be taken out
conpl etel y. I m  just having an issue with whatiis a
nonj uri sdi cti on and what[is not. IOm finding that very difficult

for ne to deal with. Wen | read the regulations and then when |
| ook at what Conmissioners(] roles and responsibilities are. A so
on page 30 of 138 and 139 that should be stricken.

Unfortunately | didnt receive a copy of the
correspondence that was faxed. Qur fax nmachine ran out at that
time. | did see the first page but | will tell you that | think
this is page nine. Forty-four raises a very good point. | have
been speaking about or tal king about LSDBEs and the DCES but the
ANC has brought sonmething to ny attention. I Om just curious
maybe M. Bergstein or soneone can help nme with this. Thirty-
five percent, do they have to be D strict residents? | was
trying to look through the agreenent. I's there sonething that
specifically spells out that it has to be District businesses

i ke a dozen at DOES proffer?
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MR BERGSTEIN:. The answer is | donit know at this
norent .

MR HOOD: They raise a very good question. I
always took it for granted that it was. But when | |ooked at it
and saw it just now, | havenit been able to find that.

CHAl RPERSON M TTEN: I dont know that this is
going to answer your question specifically but let me just read
what the commtnent is in the MM with the Ofice of Local
Busi ness Devel opnent which is that they commt to utilize |ocal
small and di sadvantaged business enterprises certified by the
D.C. Local Business pportunity Commission with the goal of 35
percent LSDBE participation. Thatris the function of an adjusted
budget nunber.

So | donit know if in order to qualify you
necessarily have to be a |ocal business. | just candt answer
that right now

MR HOOD: Not necessarily, Mdane Chair, |[m
picking on this particular case but | think in our further
di scussions we need to pinpoint and find out exactly whether from
the evidence | see in front of ne if you have to be a District
busi ness sol ely. You can be certified and have your business
also in Virginia, Muryland or whatever else. VW just need
clarification on down the |ine.

CHAI RPERSON M TTEN.  All right.

MR PARSONS: Madanme Chair, let me just junp in on
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the | andscapi ng. You know a nornmal G4 office building what
theyve been lately is to put wooden benches, a little bit of
pl anting around the base of street trees you are required to put
in. Mny of the wooden benches are there to avoid street vendors
but thats anot her issue.

So here conmes | think a very creative solution to a
problem that is plaguing this city. That is how to nmake a
building secure at the sane tine not ringing it with what are
obvi ously security devices. Here they used a conbination of
bol l ards, planters and walls. ICmlooking forward to seeing this
conpleted | nean as a potential solution to many of our Federal
office buildings. So to ne this is true. It(s out of their own
necessity for security but its way beyond the nornmal street
furniture if you will and |andscaping that(is provided in a G3 or
C 4 downt own circunstance.

Not only that they ring the whole building with
planters as they did with their previous project. Itos really
| andscaped on four sides which is not typical. | feel this
| andscapi ng i s above and beyond what we would normal |y see.

CHAI RPERSON M TTEN: And you feel that the degree
to which or the extent to which it is above and beyond serves the

community and not exclusively the | MF?

MR PARSONS:  VYes. I think it will be. |I0m just
| ooking at this PowerPoint. | pulled it out to |look at. You
know | [like flowers. So do you. These sketches have a very

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

hunane feeling to them as opposed to the existing Wrld Bank
building for instance which is also in the PowerPoint for
probably that reason. | feel itOs above and beyond and as a
anmenity even though itds solving a security problemas well.

CHAI RPERSON M TTEN.  Thank you. M. May.

MR MAY: | would have to speak up in agreenent. |
think that what is typical in this regard is maybe sone of the
concepts involved in the sense of having planters on the
si dewal k, havi ng benches in the sidewal k and that sort of thing

But what really makes this anenity is the way the design

integrates them into the space and makes it nore hunmane as you

say. I think generally speaking itis is very beneficial to the
nei ghborhood or it will be. It does go above and beyond what is
typi cal .

CHAI RPERSON M TTEN:  Thank you. Any ot her concerns

that any of the Commi ssioners would |like to raise for discussion?

(No response.)

CHAI RPERSON M TTEN: Al right. Then 1 would
entertain a notion. Donit be shy now.

MR PARSONS: | nove we approve the application but
we need to discuss the condition of course as suggested in their
proposed order.

CHAI RPERSON M TTEN.  All right.

MR PARSONS: Al we need is a second to get going
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here.

MR MAY: Second.

CHAl RPERSON M TTEN Lets have sone further
di scussi on.

MR PARSONS: So should we use the draft order
provi ded by the applicant?

CHAl RPERSON M TTEN. W can use that as our point
of departure.

MR PARSONS: Wl |l sticking with |andscaping, |
find it curious that apparently the applicant has no sense of
approval by the Department of Public Wrks here so what we are
considering which | consider is an anenity turns out to be [nmay
be placed] in nunber four on page 35. |In other words, if Public
Wrks for some reason says ho welre not going to do that, the
amenity isnit there.

CHAl RPERSON M TTEN:  Correct.

MR MAY: | guess there is no control over that.
Itrs the tentative nature of the word [nmayr) that just junped out
at ne. But | guess there is nothing we can do about it.

CHAI RPERSON M TTEN.  Which actual ly rai ses anot her
poi nt .

MR PARSONS: | wanted to change it to twill. [

CHAl RPERSON M TTEN. | guess the reason that you
can(t say (willr is because it is subject to review and approval .

MR PARSONS:  Yes.
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CHAI RPERSON M TTEN: Then given that we really
don(t have any authority over public space, what does that do to
accepting the anmenity if they canit get it approved?

MR PARSONS: | don(t know.

MR BERGSTEIN. Can | just talk about the prem se?

Iomsorry to interrupt

CHAI RPERSON M TTEN:  No pl ease

MR PARSONS: Thank you. W needed sonet hi ng

MR BERGSTEI N I think since it says [Isubject to
the approval ] you can say willD or [shall be placed. You are
conditioning the requirement that it of course is subject to the
approval of DPW but as far as you are concerned it is a
condi ti on.

CHAI RPERSON M TTEN:  Ckay.

MR BERGSTEIN. If there is no approval, then they
are off the hook. But if it is approved by DPW then it is in
fact an enforceable condition. So | think you can change that to
make it Cshall.O

MR PARSONS: Good because [may[] seemed to go to
whet her the applicant felt it was necessary or not in the future

Yes.

CHAI RPERSON M TTEN:  Let[is just say at the extrene,
DPW says no you caniit do any of that. If we accept a $600, 000
amenity or an anenity that has been valued at that and then DPW

says no then can we have a provision that they have to cone back
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because we woul d have | ost an anenity that we were antici pating?

MR BERGSTEI N: The other thing is to suggest to
the applicant that they cone up with an alternative for that
amenity in an event that the condition cant be satisfied. So
you have a built in alternate for it equal to the value of that
rather than require themto cone back. |If | could suggest that.

CHAI RPERSON M TTEN:  Ckay.

MR PARSONS: And | would be surprised if the
$613, 000 went just to those things in public space. | think this
is tal king about an overall but | dont know that. But there is
much nore | andscapi ng than just in public space.

CHAI RPERSON M TTEN. What | guess we might be able
to do because | think we did this with Station Place for instance
is asked for a little bit mnmore clarification. W could take
proposed action and just to finalize it we can get sone |anguage
fromthe applicant to help us with this.

MR PARSONS: Maybe theyrve nade sonme progress wth
the Departnent of Public Wrks.

CHAI RPERSON M TTEN:  Per haps.

MR HOOD: Madane Chair, can | just ask a point of
clarification? Before we go through all these conditions, we
have a vote and | understand normally we have di scussion. Before
we go through all this | would like for us to carry out the vote
and then cone back and do the conditions if itis favorable.

CHAl RPERSON M TTEN: Thats fair. That s an
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efficient use of our tine.

MR PARSONS: Al right.

CHAl RPERSON M TTEN: Let nme restate the notion as
we would like to vote on it. Then you tell nme if this is
accept abl e.

The notion is to give conditional approval to
Zoni ng Conmi ssion Case MNunber 01-13C The conditions wll be
fleshed out in a subsequent notion.

MR PARSONS: | think that(s exactly what | said.

CHAI RPERSON M TTEN:  Ckay. (ood.

MR PARSONS: Meant to say. Excuse ne.

CHAI RPERSON M TTEN: Is there any further
di scussion on that natter?

(No response.)

CHAI RPERSON M TTEN: Al those in favor please say

aye.

COW SSI ONERS:  Aye.

CHAI RPERSON M TTEN: Al those opposed pl ease say
no.

MR HOOD: (pposed.

MR BASTIDA: The Staff would record the vote. M
Mtten, you didnit vote did you? | couldnit hear you clearly.

CHAI RPERSON M TTEN. | believe | said aye.

MR BASTI DA Aye. [ Om sorry. Thank you. The

vote will be four to one. M. Parsons noving and M. My second.
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M. Hannaham and Ms. Mtten voting on the affirmative. M. Hood
opposed for the notion. Thank you.

CHAl RPERSON M TTEN:  Thank you. Al right. LetCs
go back to the conditions then. | actually think that was a very
good idea. That is the way we should run this thing.

MR HOOD: | will be participating in here.

CHAI RPERSON M TTEN:  Absol utely. Thatiis why | said
| think it was a good idea. Now that you know how it[s going to
go. Hang in there on the conditions. So, M. Parsons, you had
the floor before.

MR PARSONS: Bollard shall --

CHAI RPERSON M TTEN:.  Condi ti on nunber 4, planters,
benches and bol | ards shal |.

MR PARSONS: Yes.

CHAl RPERSON M TTEN And then we wll ask the
applicant to see if they could suggest sone |anguage that would
give us sone confort that in the event that the amenity can(t be
sati sfied what woul d happen in the alternative.

MR MAY: I would to suggest at this point that
alternatives being offered there would not be a lot of creative
alternatives. | like the idea of them having to cone back since
we are talking about something of significant value to the
nei ghborhood and treat this as a nodification. Because first of
all, Iimoptimstic that it will fly with DPWbut | donit want to

just wind up with some alternate which may have the same cash
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val ue but woul dnit have the necessarily the sanme value to the
public.

CHAl RPERSON M TTEN: | understand and | know they
heard you. So that could influence their suggestions. D d you
have anything el se, M. Parsons, that you wanted to discuss?

MR PARSONS: No thank you.

CHAl RPERSON M TTEN: As | said, | dont want to
craft what | think needs to be done but | would like there to be
sone indication that there will be an effort nade to get the
retail spaces occupied as reflected in condition nunber 6 and
conditi on nunber 7. If that neans that if necessary the rent
were to be discounted from market rent then so be it. But |
would like there to be sonme nechanism in place so that those
retail spaces will actually be occupied in a reasonable period of
tine.

MR PARSONS: Are you tal king about sonething like
prior to the issuance of the certificate of occupancy for the
remai nder of the buil ding?

CHAl RPERSON M TTEN:  No.

MR PARSONS: That(is the kind of teeth you can put
into this.

CHAI RPERSON M TTEN: Yes. I think that might be
too harsh.

MR PARSONS: (kay.

CHAl RPERSON M TTEN: | know itrs hard to believe.
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MR PARSONS: But you donit have nany tools here.

CHAI RPERSON M TTEN: IOm asking them to suggest
sormet hi ng.

MR PARSONS: Al right.

CHAI RPERSON M TTEN: On nunber 8D, the | M- shall
contribute $100,000 to the D.C. Central Kitchen. | think we need

that to be tied to the neighborhood in accordance w th 2403. 3(b).

| think that the same is true of E. The geographic area that is
outlined in (1) is fine but the other neighborhood beautification
projects also need to be within the geographic area required
under 2403. 13.

MR PARSONS: Are we keeping inside the ANC you
nmean?

CHAI RPERSON M TTEN: O within I think a half nile
of the PUD site.

MR PARSONS: (kay.

CHAI RPERSON M TTEN: Any ot her suggest ed
nodi fications? W are using the conditions in the applicant(s
proposed findings of fact and conclusions of |aw as our point of
departure just for crafting the conditions. Any ot her
nodi fi cati ons? So | would nove that we would condition our
approval that we just voted about for Zoning Conm ssion Case
Nunber 01-13C with the conditions outlined by the applicant and
reopening the record to accept sone suggested changes that would

tie certain anmenities to the neighborhood and al so guarantee that
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the proffered retail spaces would in fact be occupied. |Is there
a second?

MR MAY: Second.

CHAI RPERSON M TTEN:  Any further discussion?

(No response.)

CHAI RPERSON M TTEN: Al those in favor please say

aye.

COW SSI ONERS:  Aye.

CHAI RPERSON M TTEN:.  Those opposed pl ease say no.

(No response.)

CHAI RPERSON M TTEN: M. Basti da.

MR BASTIDA: WMadane Chairperson, did M. Hood vote
on that?

MR HOOD: | sure did, M. Bastida.

MR BASTI DA I Om sorry. I Om having problens
heari ng sone of the Conm ssion. The Staff will record the vote

five to zero. Ms. Mtten noving and M. My second. M. Hood,
M. Hannaham and M. Parsons voting on the affirmative. Thank
you.

CHAI RPERSON M TTEN: Thank you. | think M.
Bastida can you give sone guidance to the applicant about | don(it
know how qui ckly we need to get this back on our agenda for final
action a deadline for submtting the additional |anguage for the
conditions that we asked for.

MR BASTIDA: Do you want ne to do it now or could
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| have a few nminutes and then do it in a little while when |
consult with the applicant?

CHAl RPERSON M TTEN:  Sure. Thats fine.

MR BASTI DA: Thank you.

CHAl RPERSON M TTEN: | just didnit want to forget
that. Next under proposed action we have Zoni ng Conm ssion Case
Nunber 01-17M which is the forner Associate General Contractors
PUD now 1957 E Street.

MR BASTI DA Madane Chairperson, the Staff has
provided you with all the materials received into the record and
request that the Comm ssion nake a deci sion. The Chairperson |
would like to advise that all the late filings were submtted
into the record. Thank you.

CHAI RPERSON M TTEN:  Thank you, M. Basti da.

(Pause.)

CHAI RPERSON M TTEN:  Just bear with ne one minute
while | talk to M. Parsons off the record.

(Di scussion off the record.)

CHAI RPERSON M TTEN. Al right. 1957 E Street. As
M. Bastida said, we have reopened the record to accept the
responses filed from West End Ctizens to the late Ofice of
Planning report and we reopened the record to accept the letter
fromthe University explaining the proffer related to parking.

MR PARSONS: Madane Chairperson, | ought to recuse

nyself fromthis. 101 just |eave the room
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Thank you.

CHAI RPERSON M TTEN: Thank you, M. Parsons. Let
the record reflect that M. Parsons is l|leaving the dais having
recused hinsel f.

Just as background for the discussion, | just want
to renmind the Commission that this is a PUD nodification that(s
been proposed and we treat this as a second stage PUD
appl i cation. The first stage approval remains in effect as
outlined in Oder Nunber 720.

The general paraneters of that approval were the
site was rezoned from SP2 to G3-C for a mixed use project
containing comercial and residential uses. The total density
approved was 7.96 FAR divided between commercial density 5.79 FAR
and residential density 2.17 FAR  Total height of 107 feet was
permtted through the first stage approval with set backs at 94
feet along the street frontages.

The project was required to include at |east 55
residential wunits with a provision that some units mght be
conbined in response to market conditions. There was a
requi renment to have at |east 200 parking spaces on site.

The specific nodification requested by the
University was to elimnate the open balconies, to change the
exterior buildings materials slightly, to elimnate one of the
entrance to the parking garage, to elimnate one |oading dock and

in its place include first floor retail space and to include
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academc uses in the commercial portion of the building which
woul d be approximately 18 percent of the commercial area. Then
other issues that have arisen through the hearing and so on is
there is an issue the use of the residential portion of the
bui l di ng by students and theres an issue regarding the adequacy
of the anenities.

| would also like to say by way of background that
while it has | think been helpful as a point of departure to
examine the anenities and benefits that were accepted in the
original approval that is not the standard for approval. The
standard is that we judge balance and reconcile the relative
value of the anenities and benefits against the degree of

devel opnent incentives and any adverse effects arising from the

proj ect . So it[{is not a measurenent against what was originally
proffered. | just want to keep that in mind as we proceed.
There has been | think provided to us by the

University a listing of the anenities in their eyes, non-economnc
amenities and economic anenities. Then we also have a grid from
the ANC that bal ances what had been proffered against what is
bei ng proffered. So let ne begin by asking do any of the
Commi ssi oners have any concerns over the specific nodifications
that were requested by the University? Again those are the
bal conies, the building materials, changing the parking garage by
elimnating a parking garage entrance and a |oading dock and

i ncl udi ng acadenic uses. Any concerns there?
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(No response.)

CHAI RPERSON M TTEN. Al right. Any discussion on
the concern regarding the use of residential portion of the
bui | di ng by students versus |long termresidents?

MR HOOD: Madane Chair, | just want a point of
ref erence. ICm trying to remenber at the hearing it was stated
that this facility sits off by itself at the end of the street.
It may be another case. | think it was this one.

CHAI RPERSON M TTEN:  ICm not calling that.

MR HOOD: Iimtrying to get --

MR MAY: The residential portion is one portion of
the building. Its the west end of the building.

MR HOCD: It kind of sits off.

MR MAY: It(s one building and all attached. But
the western third of the building is a residential conponent.
Its own tower if you will.

MR HOOD: Ckay.

MR MAY: It has its own elevator core and all of
t hat .

MR HOOD: Thank you, Madane Chair. Thank you,
Conmi ssi oner

CHAl RPERSON M TTEN:  So any questions regarding the
use of residential portion of building by students rather than
long termresidents. | would like to address this. | donit know

if itds going to give the community any satisfaction but one of
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the things we struggled with and | think one of the things that
becane clear in the hearing for this case is that this is not a
dormtory. Regardl ess of how one thinks of a dornitory, a
dormitory is not a defined termin the zoning regul ations. Wen
we go to the dictionary as we are directed when terns are not
defined, a dormitory is defined by its physical configuration and
not by who occupies it.

Wiile it is frustrating the idea that the
University is able to expand outside its existing canpus
boundaries and acquire properties for use by students, legally
there is no remedy for that right now because students are a
protected class. There is no way the Zoning Comm ssion could
craft a condition that would be construed to prohibit students
from using this building or being the primary users of this
bui I ding that woul d not be illegal because they are protected.

| know that the comunity is frustrated about that
but | think that(is just the way it is. For us to act in any
other way is just going to invite legal action. Qur deci sion
woul d not be tenable.

That brings us to the final issue then which is the
adequacy of the anenities. I[ll ask if any of the Commi ssioners
would like to address that if you have concerns about the
anmenities being offered. M. Hood.

MR HOOD: Madane Chair, | think one of the issues

I would like for us to discuss is the first source. | Om not
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sure. For gi ve ne. Itm a little unorgani zed. | donit know if
its being proffered if that is actually an amenity. That nay
need to be put on of the chopping block because | think from ny
materials that Ive read itr(s already being done. [ts not
necessarily an amenity. W are being repetitive. Is that the
way ny other coll eagues see it?

CHAI RPERSON M TTEN: | agree with you. | think in
what ever context they proffer their first source agreenent and
their LSDBEs that(ls where it becomes an anenity. So if it is
required by the bond program and they choose to participate in
the bond program they go there first. Then itJs an existing
requirenent.

If they had conme to us first for a PUD nodification
before they had gotten the financing to build this building and
they didnt have an existing requirenent then | think we could
have accepted that as an anenity because it wasn(it being required
from sone other source. I think it is duplicative to suggest
that they can satisfy an existing requirenent and that we shoul d
accept that as an anenity. |[If | am understanding you correctly I
woul d not characterize that as an anenity.

One of the anenities that gives ne concern is the
donation to the foundation that is supposed to provide meals for
the elderly and the indigent. M concern is as | raised in the
prior case that off site anenities need to be tied to a

geographic area that is either within an half a mle of the PUD
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site or within the affected ANC

My first concern is that there is no such
geographic tie for the $500,000 donation. I am very
unconfortable about nmaking a donation to a foundation that
doesniit even yet exist. | just think that ITm not against it in
concept but we have a greater responsibility to the public in
terns of determining that the anenities we accept are likely to
achieve the results we intend. | nean this foundation not only
is it new but it doesnt even exist. It doesn(it have a board of
directors. There is nothing to evaluate in terns of seeing that
this is realized. I have a lot of concern about the donation.
Not that I/m against it, we just need nore definition of wholis
getting it, who are they, what(is their track record and wherers
t he nmoney going to be spent.

MR HOOD: Madane Chair, are you asking for
clarification to specify exactly who is going to receive the
noney within that jurisdiction, | guess, with the ANC boundary?
Are we tying in a boundary to it?

CHAI RPERSON M TTEN: I guess IOl just state the
concern and then leave it to the University to determ ne how they
want to inprove that. Itris fairly abstract at the nonent. I
think that it needs work both on the geographic area where will
the noney be spent and then what is the structure of this
foundation and how will be run and who will run it and whoris on

the board of directors and so forth before we can accept that.
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MR HOOD: Madane Chair, if | could just expound on
that a little bit? |If there is nothing within that area suitable
then maybe they need to offer another amenity.

CHAI RPERSON M TTEN:  Absol utel vy.

MR HOCD: Wth the same dollar val ue.

CHAl RPERSON M TTEN. At | east.

MR HOOD: At least. kay.

CHAI RPERSON M TTEN: Let me just maybe summarize
where we are. W have in terms of the balancing that we need to
go through a project that after the rezoning to G 3-C the density
of the project is 7.96 FAR The matter of right in G3-Cis 6.5
FAR so there is a significant increase in density that is being
provi ded by the project.

What we have in terns of anenities and |[m goi ng by
the list that George Washington conpiled is that they wll be
able to innovatively use their educational resources in the new
facility in being able to have training sessions. I[tOs just a
nore nodern facility. Through this as well there would be
contributions made to the study of international affairs. Those
thi ngs do not change based on our di scussions.

W have that they are providing residences. Those
residences will be occupied by students. Consistent with their
agreement with Wst End Gtizens, those students wll either
juniors or seniors or graduate students or students participating

in the honors program

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62

Now we have the retail space that theyrve offered
I think we need to have a simlar provision if we are going to
accept that as an anmenity as we discussed for the IM- which is
how are you going to get that space occupied. |In the event that
it becones necessary perhaps they would want to proffer that they
will offer the space at discounted rent. I think as well in
their proposed findings in fact and conclusions of |aw they need
to state as well the conmitnent that they made to the Wst End
Ctizens that the retail space in Mtchell Hall wll be
desi gnated as such for a mininumof 10 years
If we elimnate the first source and LSDBEs as an
anenities that conmes off of the |list. Theyrive offered to
restrict truck deliveries at the loading dock not to have
deliveries during certain hours. Then we have the donation to

the foundation which needs sone work in terns of greater

specificity.

Then they al so suggested that there is tax revenue
that will flow from the retail venues and the inconme taxes that
will be paid by the enployeest of the retail venues. There has

been some question from the comunity about whether or not that
retail space which was pernmitted in the original PUD is actually
something new but relative to balancing with the relief being
sought. It certainly is something that offsets the relief.

Then the econonmic activity generated by the use of

the executive training facility. I think the student spending
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that was suggested that would result is actually a base that is
an existing condition. | dont think they are suggesting that
nore students will be attending the University because of the
Elliott School renovation.

| think fromny prospective we have elininated sone
areas that were considered benefits at |east what the University
had proffered. W have some concerns about others. | think this
needs a little bit nmore work before itris ready. M. May.

MR MAY: Can we go back to the LSDBE issue for a
second?

CHAI RPERSON M TTEN:  Certainly.

MR MAY: | understand that once this requirenent
is introduced because of the bond program that in effect we are
going to get that no matter what essentially.

CHAl RPERSON M TTEN:  Yes.

MR MAY: Because of the applicant. When we
conpare this project to what would be done as a matter of right
that LSDBE is not part of it. Itris part and parcel of the
project as itls being presented. Wiether itos in effect a
requirenment for this particular owner doesniit really nake a
difference in terms of the benefit to the city theorically that
comes from an LSDBE.

Just by having this particular owner develop the
property, we are going to get that anenity. It just so happens

that in a PUD that anenity means sonething as opposed to another
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type of project where it woul dn(it necessarily mean anythi ng.

| dont know that itrs really fair to the applicant
to automatically discount it sinply because they had to do it
anyway. There is still benefit that cones with it as a result of
this being a PUD by this applicant.

CHAI RPERSON M TTEN.  There is actually two aspects
to what you are saying. Let nme just try a slightly different
per specti ve. You are saying itls related to this PUD by this
applicant. The fact is this applicant, this property owner, has
a choice of developing the property matter of right or devel oping
this property as a PUD

| can(t say this enphatically because we donit know
because we(re not going down the nmatter of right road but |I would
suggest that if the University were developing this site matter
of right they would be using this revenue bond financing.
Because itris the University regardless of whether itiis natter of
right or PUD, you get that benefit. So for this owner there is
no difference.

Now woul d they be the owner absent PUD and all of
that ? | take your point and naybe it doesnit deserve to be
totally wiped out. I think there has to be sone discounting of
the anenity because it()s an existing requirement. The Cty gets
it regardl ess.

MR MAY: ItOs an automatic condition. But there

are certain automatic conditions that cone with other applicants
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for other projects. The fact that this other condition happens
also to be considered as a benefit in this process, | donit know
if itgs fair to autonmatically discount it.

I mean certainly | dont think itos fair to
di scount it conpletely. But should there be sone recognition
that it()s a requirenent of sonme other program and therefore we
woul d of gotten it anyway. Well, okay. W can do that. But |
still think it counts. It is nmeaningful even if it is a
requi renment for sonething el se.

CHAI RPERSON M TTEN: Each of us weighs the
amenities that are proffered nore or less in our mnd and deci des
if the balance is net. Vrll  clearly be neasuring them
differently on that point. M. Hannaham did you have anything
that you wanted to interject at this point?

MR HANNAHAM  IOmstill | earning.

CHAI RPERSON M TTEN: You need to turn on your
m cr ophone.

MR HANNAHAM  I0m just beginning to learn about
these matters before this Conmm ssion having been here only about
si X nont hs. | still feel we are missing sonething in terns of
benefits. | caniit really articulate what that m ght be.

| looked at the Universityls presentation of an
conparative of benefits that was requested sone tine ago. They
are all legitimate as far as |[(m concerned. The non-econom ¢

benefit fits the flow from the educational contribution the
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University nmkes specifically from this particular site, the
Elliott School, contributions to international affairs and the
fact that there will be 193 people resident in the building,
residents though they may be students they are still residents
and the retail space.

It seems to me that there should be something el se.
| dont know exactly what it should be. Maybe the linitation
here is because itls a University. | don{t know. Maybe the
l[imtation is just the lack of imagination and creativity.

Then the discussion the |last few mnutes has seened
to reduce those benefits that have already been proffered as
things that would have nornmally cone al ong anyway. So what we
are left with is whatds described here under GAIs econonc
benefits: $71 mllion Elliott School construction; they indicate
that the Districtds bond program fee and contracts with LSDBEs to
date $1.399 mllion; donation under the WECA agreenent for
$500, 000 over five years; tax revenue from the operation of the

retail establishment; they indicate a one tine paynent of $2.2

mllion.

It just seens to me as though there should be a
greater degree of benefit. Monetary benefit it seens to me in
some way that it might flow I just feel as though the

capability of this University to do nore is there.
CHAl RPERSON M TTEN You feel theyore half way

getting over the hurdle.
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MR HANNAHAM | donit think they have in a sense
reached that point in this particular PUD.

CHAI RPERSON M TTEN:  You nean as it relates to the
relief that they are getting.

MR HANNAHAM Yes. The relief they are getting as
opposed to the benefits that the city derives are in many
different ways and including the noneconom c benefits. | would
like to see it a little better but | canft specify what | think
that it mght be. I just have not been excited by the creative
reaction of the University for this particular situation. | get
the inpression that it was a foregoi ng concl usi on.

They first approached us and asked us to nake a
sunmary judgenent on this thing. W immediately saw that there
was nore to it. W are at this point now and | doniit know
whet her all the give or take between then and now has brought us
any further.

CHAI RPERSON M TTEN. I n getting themto be in front
of us which Itm very happy that they finally did cone to us but
it all started back with an appeal of the building permt being
granted. This has been a long road for them

Let ne see if the Conm ssion would be amenable to
deferring our decision on this case to next nmonth. M. Hannaham
has stated his concern regarding the adequacy of the anenities.
| have sone concern that the anenities are not sufficient given

the level of relief being sought. 10l let M. Hood and M. May

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68

weigh in on that. |[If you share the concern, then let(is give them
an opportunity to see what they can do and also to tighten up
some of the other conditions that theyCve proposed.

MR HOOD: Madanme Chair, |I0Om going to expand a
little bit on M. Mys explanation of how we should still
include or at least give partial -- | am not exactly sure. I
don(t want to put words in your nouth but | was sitting here
t hi nki ng about that.

When | go to the store and if | buy one item |
don(t get two. | guess that(js naybe a weak analogy but | still
think under the revenue bond process that we would have gotten
that anyway. |[(m just not understanding your point. |0m hoping
the University is listening to what ny colleagues are saying.

Maybe they can conme back with sonething additional or sonething

other than that. IOm just not understanding that point.
Unfortunately | disagree with that. What is your point, vyour
anal ogy?

MR MAY: | think thatis fine. As our Chairperson

said, we all have the job weighing the relative benefits of these
ameni ties. M/ only point was that wthout this particular
project that | nmean it could have been done without any LSDBE and
the fact that itds a requirement of sonething else, | didnCt
think should mean taking it off the table.

Now having said that and having listened to what

M. Hannaham had to say and the Chairperson as well, | would
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certainly be anenable to giving the applicant a little nore tine
to tighten up sonme things in the anenity package and revise or
add to or whatever in order to nake the anenity package bal ance
out better against the benefits received in this application.

CHAI RPERSON M TTEN: M. Hood, do you concur with
t hat ?

MR HOOD: Yes. But let me just ask, Madane Chair.
IOm sure that everyone wants us to do a resolution. | donLt
know if they can cone up with sonething between now and the next
time we neet which would be on the 21st. Maybe we could do a
meeting previously to try to fine tune this and then conclude
this case.

O would you rather just wait wuntil our next
nmonthly meeting which is going to be tight and I7m going to mnake
all of us aware that it{s going to be tight with a lot of work
load. So | was hoping that we could do that sooner as opposed to
later. | would think maybe the 21st if itiis not too soon.

MR BASTI DA: Madane Chai r per son.

CHAI RPERSON M TTEN: | was just going to say before
| let you speak, M. Bastida, is that the parties do have to have
the opportunity to respond. So accelerating this too much is
going to cause problens in terms of comrunity groups being able
to respond. M. Bastida, you were going to say.

MR BASTIDA: No, you preenpted ne. Thank you.

CHAl RPERSON M TTEN: | was readi ng your mi nd.
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MR HOOD: That(Js getting dangerous.

CHAI RPERSON M TTEN:  So we have a consensus that we
will defer this natter for proposed action and | would just
sunmari ze the discussion which has taken place. Qur concern
revol ves around the adequacy of the anenities. W are satisfied
that the design nodifications are appropriate. W are satisfied
that the project may be occupied by students of the University.
W just have a concern that the relief being requested is not
bei ng adequately offset by public benefits and anenities. W ask
the applicant to revisit that.

(Pause.)

MR BASTIDA: | was trying to trying to get a date
fromthe applicant and hes consulting. But | can go back to the
IM-. The applicant will provide its revised coments by Monday,
April 18 no later than 12: 00 noon. I wanted the concurrence of
the Conmi ssion. | understand that this is what the Conm ssion
had request ed. It will be part of the record. It will not be
served from the applicants nor served from the parties nor
coments fromthe parties are antici pated.

CHAI RPERSON M TTEN: I think that it would be
appropriate for the parties to comment on these nodifications to
the conditions. | nean it would be exclusive to that. Let ne
ask M. Bergstein.

MR BASTIDA: No. IOmtalking about | M.

CHAI RPERSON M TTEN:. Right. IOmwth you.
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MR BASTIDA: Ckay. Al an, can you address that?

MR HOOD: Madane Chair, point of clarification.
Are we tal king about the | M- or the case we are on now?

CHAl RPERSON M TTEN: Hes back to IMF at the
nonent .

MR HOOD: | would really like and | understand
where we are going but maybe so that we wonit get confused one
can finish one case. Because | was thinking were tal ki ng about
1957.

CHAI RPERSON M TTEN: | think its too late for the
conf usi on. Let me just ask M. Bergstein. I want to protect
everyone and their rights.

I want to know if we accept these expanded
conditions that welwve asked applicant in the |IM case for things
related to what are we going to do in the alternative if their
| andscapi ng pl an doesnit get approved by DPW How can they nake
sure that the retail space actually gets occupied and then they
need to tie a couple of their contributions nore to the I|ocal
ar ea.

Now i f they offer us sone expanded versions of the
conditions incorporating those notions that we have said that we
are interested in, do we need to allow the parties the
opportunity to comment?

MR BERGSTEIN. As you have articul ated that, yes |

t hi nk you do.
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CHAI RPERSON M TTEN: Thank you. So back to you,

M. Bastida.

MR BASTI DA: I will not go into that before the
previous consultation. | amwaiting still for 1957 to give ne a
dat e. I Om sorry. I Om correct. I VF. The applicant then will
serve all the parties on Mnday the 18th and wll give the

parties two weeks to respond to the proposals by the applicant
and that will be the parties] comments which include the ANC will
be due on April 1st.

CHAI RPERSON M TTEN: I Om sorry. |  thought vyou
originally said April 18th by 12: 00 noon.

MR BASTI DA No. Itos March 18th. I Om sorry.
And that will give the parties including the ANC two weeks to
submit their comments by Monday, April 1st.

CHAl RPERSON M TTEN. Okay. You dont want to set
the schedule for 1957 Eright now |Is that correct?

MR BASTIDA: | amwaiting for the applicant to see
how soon he can provide that. As soon as he provides that then |
can set up the schedule for it.

CHAI RPERSON M TTEN.  Ckay.

MR BASTIDA: If thatiis agreeable.

CHAI RPERSON M TTEN: Should we proceed or should
we give you a mnute to do that?

MR BASTIDA: Can you give ne a m nute?

CHAl RPERSON M TTEN:  Yes.
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MR BASTI DA: Then we can conplete that. Thank
you.

(Pause.)

MR BASTI DA: Madane Chairperson, going back to
Zoni ng Conmi ssion Case Nunber 01-17M et al.

CHAI RPERSON M TTEN:  Yes.

MR BASTI DA The applicant wll provide its
subm ssion by Friday, March 22nd by 12:00 noon. He will serve it
on all the parties and all the parties will have until Friday,
April 5th to submit their conments.

CHAI RPERSON M TTEN: So we wll get subm ssions
fromthe applicant by the 22nd of March.

MR BASTIDA: R ght. Friday, March 22nd.

CHAl RPERSON M TTEN:  Comment's due April 5th.

MR BASTI DA Friday, April b5th. The applicant
obviously will serve his comrents on all the parties including
the ANC

CHAl RPERSON M TTEN.  Thank you. Now I think we are
ready to go to the final action. M. Parsons actually had to
| eave so | have sone proxies from himas well as we go forward.
The first case under final action is Zoning Comission Case
Nunber 01-15M

MR BASTI DA Madame Chairperson, the Staff has
provided itens related to the Tivoli and a proposed order. Al so

the Staff had received this nmorning the action of NCPC that was
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taken on March 11, 2002 even though the action was taken March 7,
2002. The National Capitol Planning Conm ssion concludes that
the proposed zoning nap anmendnent will not adversely affect the
identified Federal interest nor be inconsistent with the Federal
el enents of the conprehensive plan for the National Capitol.

That concl udes ny presentation. | thank you.

CHAl RPERSON M TTEN.  Thank you. Can you tell ne,
M. Bastida, has this order been reviewed by the Ofice of the
Cor poration Council ?

MR BASTI DA:  Yes.

CHAI RPERSON M TTEN:  Ckay.

MR BASTI DA There were two items that were not
included that are related on the findings. On the conclusion of
law, we nade a determnation tentatively that it would be
appropriate to include that will be referring to the historic
nature of the Tivoli Theater and the potential inclusion of the
area on an historic district. Thatiis the only thing that hasn(it
been included in your proposed order as you have in front of you.
Those itens were discussed with corporate and counsel and they
concurred with those facts.

CHAl RPERSON M TTEN: I think it needs to be nake
clear to us if there are going to be nodifications made by
someone el se after we vote on it.

MR BASTI DA The nodification proposal is only

t wof ol d. e is that it wll point out that the Tivoli is a
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historic landmark. Second that the area is being considered for
a creation of a historic district.

CHAI RPERSON M TTEN:  Ckay.

MR BASTIDA: Those would be the only two areas in
which it will go beyond what it is on the proposed order. It
woul dn(it be a finding of fact but it wll be a determnation
because of what transpired at the hearing.

CHAI RPERSON M TTEN: | have a few editorial changes
that | think need to be nmade which | would ask that the other
Commi ssioners would allow ne to just pass on to Staff. There was
sonet hing substantive that | wanted to have changed. | believe
iths here twice. On page 5, nunber 13. The last sentence in
nunber 13. [IThe proposed R-5-B and G 3-A zone districts are
consistent with the urban renewal plans MCSC designation of the
subject property. ] I wanted to have that say [igenerally
consi stent(] because one of the requirenments of a najor commnity
service center is that itrs high density housing and neither of
those zoning categories is for high density. [trs  nedium
density.

So you canit be consistent with the MSSC
designation and consistent with the generalized |and use map.
Theres another reference to it if you would allow that change.

I would also like to change nunber 43 on page 12.
This is probably nore on to the editorial but | just wanted to

make sure its fine because | think itfos a slightly different
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neani ng. I Om tal king about the testinmony of M. Eric Gay. It
says (M. Gay claimed) a few times and | think it should say
[testified.O | think thereds a different connotation.

Then | would ask M. Bastida if the subdivision
pl an has been finalized.

MR BASTI DA It hasndt been subnitted to the
recor d. I would have to check with the applicant for that
determ nation. Could you hold just a mnute pl ease?

CHAl RPERSON M TTEN:  Sure.

(Pause.)

MR BASTI DA M/ understanding is that it has not
been finalized yet.

CHAI RPERSON M TTEN | donCt know what the
significance is. |In one sense | do and in another sense | donCt.
On page 13 the last line before nunber 47 starts [The applicant
noted that it expected that proposed C3-A and R 5-B lots will be

finalized prior to the Zoning Conmissionis final action in this

case.[] | had a concern about split zoning lots so | donit know
what we could wite that would make this conditional. M .
Ber gst ei n.

MR BERGSTEIN. Well, itCs a map anendment.

CHAl RPERSON M TTEN:  Yes. That(s ri ght.
(Pause.)
MR BERGSTEI N After some consultation, | think

that the applicant has indicated to us that they would agree to a
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condition that would nmake the map anendnent conditional upon that
subdi vi sion which would be consistent with the exhibit thatds
shown.

CHAl RPERSON M TTEN:  Yes.

MR BERGSTEIN. So that this nap anendnent coul d be
directly related to that exhibit and it would be only conditional
upon the subdivision being recorded and remain consistent wth
that exhibit.

CHAI RPERSON M TTEN: Are we legally allowed to do
t hat ?

MR BERGSTEI N: Let me say this. Since the

applicant has at least indicated to nme that they have no

objection to that, | think you can do that. The other issue is
something that | would like to discuss with you at sone further
| engt h.

CHAI RPERSON M TTEN: Ckay. That wll get us
through the day though. R ght?

MR BERGSTEIN:  Yes.

CHAI RPERSON M TTEN: Wth sone little |leeway for
sone nonsubstantive editorial changes to the order, | would nove
approval of Zoning Commission Oder MNunber 956 and we would
acknow edge the proffer by the applicant that the rezoning woul d
become if this is legally correct for ne to say it this way, M.
Ber gst ei n, effective upon recordation of the subdivision

configuration as indicated in the record.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78

MR BERGSTEIN Yes. | think that()s the way to do

CHAl RPERSON M TTEN:  Thank you. |s there a second?

MR MAY: Second.

CHAI RPERSON M TTEN.  Any further discussion?

(No response.)

CHAI RPERSON M TTEN:  All those in favor please say
aye.

COW SSI ONERS:  Aye.

CHAI RPERSON M TTEN:  Those opposed pl ease say no.

(No response.)

CHAl RPERSON M TTEN. M. Basti da.

MR BASTI DA Madane Chairperson, do you have a
proxy for M. Parsons on this case?

CHAl RPERSON M TTEN M. Par sons did not
participate in this case.

MR BASTI DA Thank you. Then the Staff wll
record the vote four to zero. Ms. Mtten noving and M. My
second. M. Hood and M. Hannaham voting on the affirmative.
M. Parsons not participating not having heard the case.

CHAl RPERSON M TTEN:  Thank you.

MR BASTI DA The second case M scellaneous
Technical Corrections Case Nunmber 00-04 TA the Staff has provided
you with the set of comments that were received by this office

whi ch was only one. In the proposed order in front of you, we
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have addressed those issues and the Staff requests that you nake
a decision regarding this matter. Thank you.

CHAI RPERSON M TTEN: Let ne just ask what do you
nmean by [we have addressed those issues. [

MR BASTI DA The Staff has addressed the issues
regarding the anmendnents and the technical report that would
proffer regarding all the issues. W believe that we have
addressed all of them successfully and would request that you
approve the proposed final rul emaking and order.

CHAI RPERSON M TTEN.  So let nme just restate what |
think you said to nmake sure that | understand what you said. Are
you saying that the draft order thatris before us incorporates
those commrents from Holland & Knight that you believe were on
poi nt .

MR BASTIDA: Correct. W believe that sonme points
nade by them were on point and sonme were not. W addressed all
of the points that they made in order to make sure that the
Commi ssion would have a confort level to perhaps approve the
proposed final rul emaki ng and order. Thank you.

CHAI RPERSON M TTEN: Ckay. Let me see if the
Commi ssioners have any issues that they would like to raise
either on your own or in response to any of the Holland & Knight
poi nt s. | just wanted to ask is it the intention in providing
letris see this would be under letter H copies of orders and so

on. Is it just to the ward council nenber or do we think that
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its beneficial to provide it to the at-large nenbers as wel | ?

MR BASTIDA: Wen it[s a rulemaking we provide it
to all the NCs and to all the council nenbers.

CHAI RPERSON M TTEN: I think what we are talking
about under His --

MR BASTIDA: | amat a loss. Wat do you nmean by
OoHT?

CHAI RPERSON M TTEN: Chapter 31 for the zoning
adjustnents rules and who is going to get a copy of these? Iim
just questioning whether or not we should be sending these to the
at-large council menbers. This doesnt have anything to do with
our rul es.

MR BASTIDA: W routinely send themto all council
nmenbers including the one at-large even though it is not required
by law. We do it as a matter of courtesy on all rul emakings.

M5. SANSONE: Madane Chairperson, the intention of
this rulenmaking if | nmay was sinply to codify into the Board of
Zoning adjustnents rules the requirements of the ANC Reform Act.

CHAI RPERSON M TTEN:  Ckay.

M5. SANSONE: That Act does not specifically
require service on anyone other than the effected ward council
menber as well as the ANC

CHAI RPERSON M TTEN: Thank you, Ms. Sansone.
That)s what | was just trying to understand if we should be

expanding that. Now that | know the source of it | can see that
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we don(t need to.

The point about under letter B about calling out
private garages as a principal use suggesting that sonmehow that
the overall list in the 201.1 is sonmething other than that which
caused Holland & Kni ght sone concern. | can certainly see their
point so Im wondering if you could just tell us why you rejected
t hat.

M5. SANSONE: Certainly. The Holland & Knight has
put forward a principle of statutory or regul atory
interpretation. However there is other rules of statutory and
regul atory interpretation that conme into play.

In this case to the extent that there is a concern
that the list may consist only of principal uses that would be
offset by the preanble to the Notice of Rul emaking which explains
that in fact that list is not consistent entirely of principal
uses. It does contain at |east one accessory use and it has two
tenmporary uses which are probably also accessory uses or they are
somet hi ng other than a principal use.

First of all, we rejected that because it is not an
absolute principle of statutory or regulatory interpretation
Secondly, the list did contain other types of wuses including
accessory uses. Most inportantly we felt that including this
phrase in section 201.1H it nade it clear that this type of
garage was a principal use. It had a size limtation that is

much more restrictive than a private garage that is an accessory
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use.

When you are trying to track through all t he
provisions in Chapter 2 dealing with different types of garages
because of the way the regulation is witten there is an
anbiguity there as to whether the garage in 201.1H is really a
principal use or is an accessory use. This proposed amendnent
was intended to clarify that. This is the easily way to clarify
it short of trying to rewite all the other provisions to clean
it up.

CHAl RPERSON M TTEN: Ckay. Thank you. | would
nove approval of Zoning Conmi ssion Order Number 959.

MR MAY: Second.

CHAI RPERSON M TTEN:  Any further discussion?

(No response.)

CHAI RPERSON M TTEN:  All those in favor please say
aye.

COW SSI ONERS:  Aye.

CHAI RPERSON M TTEN: Al those opposed pl ease say
no.

(No response.)

CHAI RPERSON M TTEN: Let me see. | think | have a
proxy. Just a second. M. Parsons votes aye.

MR BASTIDA: Thank you, Madane Chairperson. The
Staff will record the vote five to zero. Ms. Mtten noving and

M. My second. M. Hannaham and M. Hood voting in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

83

affirmative. M. Parsons voting in the affirmative by proxy.

Thank you.

CHAI RPERSON M TTEN:  Thank you.

MR BASTI DA The next case is Zoning Comm ssion

Case Nunber 02-02. Iti)s the Text Correction on Child/E derly

Devel opnent Center. The office received no comments regarding

this proposed mnor text amendnent and request an
Commi ssi on. Thank you.

CHAI RPERSON M TTEN.  Thank you.

action by the

MR HOOD: Madanme Chair, | nove approval on Zoning

Comm ssi on Case Nunber 02-02.

CHAI RPERSON M TTEN. Second. Any di scussion on the

text anmendnent.

(No response.)

CHAI RPERSON M TTEN: Al those in favor please say

aye.
COW SSI ONERS:  Aye.
CHAl RPERSON M TTEN I ncluding M.
t hose opposed pl ease say no.
(No response.)

CHAI RPERSON M TTEN: M. Basti da.

Par sons. Al

MR BASTI DA: The Staff will record the vote five

to zero. M. Hood noving and Ms. Mtten second it.

M. Hannaham

and M. My voting on the affirmative. M. Parsons voting on the

affirmati ve by proxy. Thank you.
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CHAI RPERSON M TTEN: Thank you. Now letJs go to

our single item under the Consent Cal endar now which is Case No.

01- 32TA

MR BASTIDA: The Conmission sonetine ago did an

enmergency order on the concrete plants and energency order would

expire on approximately March 20th. In order

paraneters as it exists the Staff is requesting
second energency order.

The Staff is working with the Ofi

to keep the

the issue of a

ce of Planning

and a corporation counsel to come up with the proper wording for

the prehearing statement so we could advertise dates for hearing

in hopefully the near future. Still because of the tinetable of

the consideration, a third energency order mght be required.

Thank you.

CHAI RPERSON M TTEN: Al right. W have a draft

order in front of us, Zoning Comm ssion Order Nunber 950 which

woul d extend the energency for the special exception use for

concrete plants in CN zone district.

MR HOCD: | Om sorry, WNadanme Chair.
we going to extend it?

CHAI RPERSON M TTEN:. It will be anot

MR HOCD: I nmake a notion that
Nunber 01-32TA for 120 days.

MR MAY: Second.

CHAl RPERSON M TTEN:  Just for clarif
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be 120 days fromthe expiration of the first energency order. |Is
that the way its going to work? O is it fromtoday?

MR BERGSTEIN  That(is a very good question. Ve[l
wite the legal answer when we wite notice of energency. Itis
going to be in effect one way or the other. | just donit knowif
technically speaking it begins again today or whether or not we
can state that it has a delayed start. | need to | ook at that.

CHAI RPERSON M TTEN:  Ckay.

MR HOOD: Madane Chair, | wll anmend to give
corporation counsel the flexibility to put in the 120 days at
ei ther date.

CHAI RPERSON M TTEN.  Thank you. D d you second?

MR MAY: Yes.

CHAl RPERSON M TTEN: So we have a notion and a
second to extend the energency on Zoning Conm ssion Case Nunber
01-32TA. Al those in favor please say aye

COW SSI ONERS:  Aye.

CHAl RPERSON M TTEN:  Including M. Parsons. Those
opposed pl ease say no.

(No response.)

CHAl RPERSON M TTEN. M. Bastida

MR BASTIDA: The Staff will record the vote five
to zero. M. Hood noving and M. May second it. M. Mtten and
M. Hannaham voting on the affirmative. M. Parsons voting on

the affirmative by proxy.
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CHAI RPERSON M TTEN: Thank you. Al right. I

would like to spend a little bit of tinme on the correspondence.
W have a letter from the law firm of Laytham & Watkins
requesting that rescind a covenant that restricts 4500 Wsconsin
Avenue NW Basically because of subsequent actions by various
bodies in the District the covenant is no longer serves a
purpose. Let ne ask if anyone has any questions first about the
request. Any questions?

(No response.)

CHAI RPERSON M TTEN:.  Are we ready to take action on
this today then in the absence of any questions? Take action to
rescind today? 1|s there readi ness or unreadi ness? M. My.

MR MAY: This is a mtter that | have no
familiarity with in ternms of what actions have been taken in the
past by the Zoning Conmmi ssion. Before acting on it, | would just
like to know that there isnt sonething else brewing here or
sonething el se that we need to be certain of before we act on it.
Wuld this essentially become a consent calendar item and
therefore we vote to rescind it? | just donit know enough about
what (Js i nvol ved and what the possible ramfications of any action
woul d be.

CHAI RPERSON M TTEN: Let nme ask M. Bergstein or
Ms. Sansone if you could respond to M. Mayls question about
what (Js the consequence of rescinding the covenant?

MR BERGSTEI N: As | understand it, there was an
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order from the Zoning Comm ssion in 1940 which cannot at this
point be located at least by this applicant. But we do know that
as a result of that order, a covenant was entered into by the
then Conm ssioners of the District of Colunbia which would be
conparabl e to the mayor.

The covenant included the restrictions which nust
have been requested by the Zoning Conm ssion at that tinme. But
it also provided that the Zoning Conm ssion could authorize the
exti ngui shnment of the covenant.

The question before you is that there are two
things that the covenant required. One is that the building be
built in accordance with the plans and specifications sonething

like you put in every one of your PUDs. That happened 50 years

ago.

So the point thats being nmade by the applicant is
welve already built this building. W want to build another
bui | di ng. That issue is before the Board of Zoning Adjustnent
and | let M. Sansone speak to that. In terms of the first

condition, the argument that they are making to you is we[ve
satisfied that condition and therefore the covenant can be
exti ngui shed for that.

The other condition is that no changes be made in |
think the entrances or exits to the building without going before
the Zoning Conmission. Again what(js being argued to you and we

are tal king about whats in this covenant, in fact they want to
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build a totally different building. So this covenant has now
becone irrel evant. They want to renove this from the |and
records because both of the conditions are irrel evant.

That s what they are arguing to you. Al you can
do is look on the face of the covenant and ask yourself whether
or not it[is appropriate to extinguish the covenant based upon the
representations that are being nade. ol et M. Sansone
address the other issue.

MR BASTI DA: In addition, the Hstoric
Preservation Review Board has reviewed and approved the new
concept for the devel opment of this site which actually adds sone
residential units on top of the existing Sears building. This is
the Sears building. So it has been reviewed by another
government agency and approved by it. Also as M. Sansone will
address, it will be in front of the Board of Zoni ng Adjustment on

April 8th. M. Sansone.

M5. SANSONE: Madane Chair, | believe that(s
correct. | havenrt had a chance to actually review whatis before
t he BZA

However M. Davidson did contact ne. He was

pursuing an inquiry as to whether in fact the covenant could be
rescinded as a result of the BZA process. So | had him fax me
this very old docunment. In looking through it, it was clear that
it was a covenant related to a map anendnent. So | got back with

M. Davidson and explained to him that it would not be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89

appropriate for the BZA to rescind a covenant that had been
attached to a natter that would be within the Zoning Comm ssion(is
jurisdiction. But thatrs about the extent of ny famliarity with
it.

MR BERGSTEIN. The other point that | think nade
clearly also as M. Bastida pointed out because this is a
historic structure. At least it is represented to be a historic

structure and any changes to it would have to go before the HPRB.

The argunment being rmade to you is that the Zoning
Commi ssi on doesnt have to concern itself with any changes if
they were to the existing structure because that would go before
the H storic Preservation Review Board. What ever you decide or
not, those are correct representations to you whether or not you
feel confortable or not to extinguish this covenant based upon
t hose argunents.

CHAl RPERSON M TTEN:  Ckay.

MR BERGSTEI N: It would not extinguished at your
vote by the way. I amreally asking for you to authorize ne to
start the process of legally certifying it. It would be the
mayor who would actually sign the legal docunent which would
extingui sh the covenant.

CHAl RPERSON M TTEN: Al right. | guess just as |
think about it one of the things that typically happens if we put

somet hing on our consent calendar and usually the covenants have
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cone about because of a case that was before and there were
parties participating in the case and at a mninmmthere woul d be
the ANC that if we were to put this on the consent cal endar for
next nmonth that | think we should give the ANC notice that this
is going on the consent calendar. This request has been nade. |
feel that sonebody should weigh in on this. | dont know how the
rest of you feel about that.

MR BASTI DA: Madane Chairperson, the Staff has
contacted the applicant and even though the applicant would |ike
to have it sooner rather than later, they doniit have a basic
problemwith the April neeting although | nade him aware that it
probably woul d occur nuch later than April 8th.

CHAI RPERSON M TTEN:  Ckay.

MR BASTI DA So that mght provide you with the
ability in fact postpone it for the next neeting and for us to
advise the ANC immediately that in fact it will be in front of
the Conm ssion on the next April neeting.

CHAl RPERSON M TTEN: Let ne see what the other
Commi ssi oners think too. Do you want to notify the ANC and put
it on our consent calendar for the next neeting. Do you want to
take action today? Sonebody give ne your preference. M.
Hannaham

MR HANNAHAM | d very nmuch like to give the ANC
an opportunity to react to it and thati(is the community through

t he ANC.
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CHAI RPERSON M TTEN:  Yes.
MR HANNAHAM | think thats appropri ate.
CHAI RPERSON M TTEN: M. My.

MR MAY: Thats fine.

91

CHAI RPERSON M TTEN:  Then we will put this on our

schedul e on the consent calendar for the April neeting and if you

woul d pl ease notify the ANC as soon as possible.

MR BASTI DA: Yes. W will do that tonorrow in

witing.

CHAI RPERSON M TTEN:  Thank you.

MR BERGSTEIN: The next busi ness correspondence is

from a msunderstanding but The Committee of 100 on the Federal

Gty could always ask for a reconsideration when that

order is

i ssued. If they have a serious problem with the action as

transpired.

CHAI RPERSON M TTEN:  Ckay.

MR BASTIDA: What | can tell you is the applicant

called me in February and asked ne to put it on the

regul ar

cal endar . I was never notified that in fact other forces were at

work to put it back into the consent calendar accordingly when

the Commttee of 100 contacted ne. | am informed how the w shes

of the applicant had been proffered to me at that tine.

CHAI RPERSON M TTEN: I think therels couple of

things that arise fromthis that we could all perhaps |earn from

for the future. Certainly when sonething is put on the consent
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calendar the parties are notified and then there is the
opportunity for themto respond. | think it should be enphasized
that conversations with the Staff are not the equivalent of a
witten response. Then we are relying on everyone(s
under st andi ng of what they are hearing. So | would ask that in
the future that the parties be encouraged to respond in witing.
That woul d be poi nt nunber one.

Poi nt nunber two is | think we would al so benefit
from what is required by our regulations. There should be a
witten report of the director that advises us whether or not a
request for an item being on the consent calendar is appropriate

in the director(s view Then again we get everything in witing.

Gven the situation that we are at now so there is
no further m sunderstanding or m sconmunication is that a letter
be sent from M. Bastida or Ms. Kress notifying the Conmttee of
100 of what their recourse is at this point. If they feel
strongly then they can request reconsideration and that it be
done in witing. They should be given that opportunity.

MR HOOD: Madane Chair, may | just add? At |ast
nonth(js nmeeting there was an explanation given to the
Commi ssioners at that tinme. It escapes me to what that was. |If
M. Bastida could remnd us why we didnit get correspondence from
the director. I know you nmde a statenment at |ast nonthiis

neeting. M nenory fails ne right now
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MR BASTIDA: It was simlar to what | said. It is
an interpretation of the regulations, what the regulations say
versus what has occurred all the tine. | stated for the record
that ny mstake was that | relied on a communication rather than
inwiting. And | intend for that not to ever happen again.

MR BASTI DA M. Bastida, no. | Om saying the
reason that we didnit get anything in witing last nmonth it was a
little different explanation that | remenber.

MR BASTIDA: Ckay. | could elaborate on that and
give you the transcript but basically what it boils down is that
the Staff in order to put sonething on the consent cal endar
always relied and had to have received a witten commrunication
fromthe parties on the case and that they are not opposed to it.
The regulations are witten in a way that give leeway to in fact
as long as the parties had been notified of the request it can
ahead on the consent cal endar and di sposed by the Comm ssi on.

MR HOOD: Il tell you what, M. Bastida. Let(s
get the transcript because it fails me right now If 1 could
just get a copy of the transcript so | could share that with the
Chair.

MR BASTI DA: Sure.

MR HOOD: Because there was an explanation given
to the Commissioners at that tine. Thank you.

CHAI RPERSON M TTEN: Thank you. So, M. Bastida,

will you send a letter to the Committee of 100 notifying them
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that they have the opportunity after the order is witten to
request reconsideration.

MR BASTIDA: The Staff will do that.

CHAI RPERSON M TTEN:  Thank you.

MR BASTIDA: Sonetine early this week.

CHAI RPERSON M TTEN.  Then we will go to your report
then, M. Bastida. | have an additional area to report. You
have received the rem nder schedule and | think this is self-
expl anat ory.

In addition the Staff has been in contact with LBOC
and DOSIs staff and have been trying to work with themto get a
systemto comunicate to nake sure when there is an approval of a
PUD they would receive that information at the sane tine. e
typed in our |anguage and our orders in order to nmake sure LBPC
and DG5S is notified at the sane time the applicant notifies the
Conmmi ssion when they initiate the process of the construction, of
the building permit and so on.

LBOC and DOS advise ne that they will put something
in witing and they will have it to ne last week. | called them

on Friday when | had not received anything and they said they

will have it no later than 10 oriclock this norning. |  have
recei ved nothing from them So | intend to follow that up and
make sure that in fact | have something in witing for next

nont hly neeti ng.

CHAl RPERSON M TTEN: | believe that there was
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definitely sone material that we were expecting fromthe LBOC and
DOES folks but also some of the attorneys that were present at
our rmeeting were going to nake some suggestions in terns of
changes that could be made. Was there any correspondence from
t hen®?

MR BASTIDA: No. There was not any correspondence
from the attorneys, either M. dasgow or M. Briggs. I will
contact themand rem nd them al so of that.

CHAI RPERSON M TTEN.  Thank you. W want to get all
of the input. As soon as you receive this information since itCs
not an on-going case if you would share that with us because this
is sonething we would like to nove on sooner rather than |ater.
Every PUD that cones through without some revised |anguage is
going to be relatively less effective.

MR BASTI DA: IOl be glad to do that. Si nce
probably it will be just a few pages, | will be glad to fax them
to all of the Conm ssioners upon receipt of this by this office.

CHAI RPERSON M TTEN:  Thank you.

MR HOCD: Madane Chair, can | just add? W were
supposed to have a followup neeting | think or have everything
in by the first or second of week March. Actually | think it was
the first week.

CHAl RPERSON M TTEN:  Yes.

MR HOOD: | would just say when we take our annual

report around we may want to stop by because M. Bastida has
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expressed that he is not getting cooperation.

CHAl RPERSON M TTEN:  Ri ght .

MR HOOD: After the meeting with the nayor and
city council, we may want to stop by and 10l nmention to Ms.
Flowers and to M. Irish of the attenpts that we are trying to
nmake. Maybe if he can get his staff to get in line and get
aboard with us so we can nmeke this thing happen as you said,
Madanme Chair.

CHAI RPERSON M TTEN: Yes. Cood i dea. Anyt hi ng
el se, M. Bastida?

MR BASTIDA: No. That concludes all the concerns
that the Staff had that we would like to have addressed by the
Commi ssion at this neeting.

CHAl RPERSON M TTEN.  Any ot her concerns from any of
the Conm ssi on?

(No response.)

CHAI RPERSON M TTEN: There being no further
busi ness | now declare this public nmeeting adj ourned.

(Whereupon, the foregoing nmatter was concluded at

5:00 p.m)
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